United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





Addition to Record per Stipulation of Counsel 

Court of Appeals of the District of Columbia 

OCTOBER TERM, 1927 

I 

No. 4570 Q 0 

SPECUL CAlKldtyJ 


JOHN D. JEWELL, AS RESIDUARY DEVISEE AND 
AS EXECUTOR OF THE WILL OF ELIZABETH C. 
STOCKDALE, DECEASED, APPELLANT, 

vs, 
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In the Court of Appeals of the District of Columbia. 

No. 4573. 

John D. Jewell, as Residuary Devisee and as Executor of 
the Will of Elizabeth C. Stockdale, Deceased, Appel¬ 
lant, 

vs. i 

Edmund H. Graham, Administrator d. b. h. c. t. a. 

Stipulation, 

With the consent and approval of the Court it is hereby 
stipulated and agreed as follows: ; 


1—4573 








0 


That William E. Clark died July 12, 1895, leaving no an¬ 
cestor or descendant, but leaving (a) his widow, Susan 
Frances Clark, who died on the 12th day of April, A. D. 
1926, and the following brother and sisters, children of 
sisters, and grandchildren of sisters then living: 

(h) Brother, James E. Clark who died October 3, 1896, 
never having had children. 

(c) Sister, Pattie C. Stockdale, who died May 28, 1904, 
leaving 

(J) her daubter Elizabeth C. Stockdale who was living 
when William E. Clark died, and died June 19, 1923, never 
having had children. 

(e) Sister, Mary P. Logan, who died October 26, 1911, 
having had one child, Emma Logan MacCoy, who was living 
when "william E. Clark died, and died September 29, 1906, 
leaving her children 

(/) Mary H. MacCoy, Jean MacCoy Allis, W. Logan 
]\racCoy and Marjorie N. MacCoy, who were living when 
William E. Clark died and are now living. 

(//) Abner McGiffin, Emma C. McLean, John McGiffin 
and Nat McGiffin, children of William E. Clark’s deceased 
sister, Sarah McGiffin. Abner McGiffin and Emma C. 
McLean are now living, John ^McGiffin died subsequent to 
the death of the testator and before the death of said widow, 
Susan Frances Clark, without issue; Nat McGiffin died sub¬ 
sequent to the death of the testator and before the death of 
said widow, Susan Frances Clark, leaving the following 
children as his only heirs at law and next of kin, Elizabeth 
M. Cheney, Grace Cheney, Thomas McGiffin, William Mc¬ 
Giffin and Don McGiffin. 

It is further stipulated and agreed that Edmund H. Gra¬ 
ham, Administrator d. b. n. c. t. a. of the Estate of the said 
William E. Clark, having petitioned the Supreme Court of 
the District of Columbia for instructions as to the distribu¬ 
tion of the Estate of the said William E. Clark; and an ap¬ 
peal having been taken to this court from the decree of the 
Supreme Court of the District of Columbia directing distri¬ 
bution : and a question having been raised in this Court as 
to whether all parties in interest have had notice of the pro¬ 
ceedings heretofore had, this Court may without further 
notice enter an order in this cause directing that George L. 
Starkey and the National Bank of Washington, as Execu¬ 
tors of Susan Frances Clark; the American Security and 



3 


Trust Company and George L. Starkey, as Executors of 
Rosanna V. Clark, who was Executrix and sole beneficiary 
under the will of James E. Clark; and W. Logan MacCoy, 
Executor of Mary P. Logan and Abner McGiffin, Paul F. 
McLean, Guardian for Emma C. McLean, a person of un¬ 
sound mind, Elizabeth M. Cheney, Grace Cheney, Thomas 
McGiflSn, William McGiffin and Don McGiffin intervene 
herein and become parties hereto, said appearances to be 
in all respects and for all purposes vith like force and 
effect as if they had been made parties to said cause in the 
Probate Court of the Supreme Court of the District of Co¬ 
lumbia and heard therein. 

It is further stipulated and agreed that the parties to the 
record shall be as follows: 

(a) George L. Starkey and National Bank: of Washing¬ 
ton, Executors of Susan Frances Clark. 

(b) The American Security & Trust Company and 

George L. Starkey, Executors of Rosanna W. Clark, who 
was Extrx. and sole beneficiary under the will of James E. 
Clark. i 

(c) & (d) John D. Jewell, Executor and residuary lega¬ 
tee of Elizabeth C. Stockdale, who was the sole beneficiary 
under the will of Pattie C. Stockdale. 

(e) W. Logan MacCoy, Executor of Mary P. Logan. 

(/) Mary Helen MacCoy, Jean MacCoy Allis, W. Logan 
MacCoy and Marjorie N. MacCoy in their own right and 
as the persons now entitled to all the estates of which 
Emma Logan MacCoy died seized and possessed, Emma 
Logan MacCoy’s executor being deceased. 

(p) Abner McGiffin, Paul F. McLean, Guardian for 
Emma C. McLean, a person of unsound mind; Elizabeth M. 
Cheney, Grace Cheney, Thomas McGiffin, William McGif¬ 
fin and Don McGiffin. 

(h) Edmund H. Graham, Admr. d. b. n. c.: t. a. William 
E. Clark. 

It is further stipulated and agreed that the additional 
parties to these proceedings may file on or before Novem¬ 
ber 23d 1927, either in person or by their respective attor¬ 
neys, such claims as they may assert in and to the funds 
involved in this proceeding, and that this stipulation to¬ 
gether with the claims set forth in behalf of the said ad- 


2—4573 



4 


ditional parties hereto shall be printed as a part of the rec¬ 
ord in this cause. 

EDMUND H. GRAHAM, 

Administrator D. B. N. C. T. A. William E. Clark. 
GEORGE L. STARKEY and 
NATIONAL BANK OF WASHING¬ 
TON, 

Executors of Susan Frances Clark. 
GEORGE L. STARKEY, 

NATIONAL BANK OF WASHING¬ 
TON, WASHINGTON, D. C., 

Bv J. FRANK WHITE, 

Cashier, Executors. 

AMERICAN SECURITY AND TRUST 
COMPANY AND 
GEORGE L. STARKEY, 

Executors of Rosarma W. Clark. 
GEORGE L. STARKEY, 

AMERICAN SECURTIY AND TRUST 
CO., 

By CORCORAN THOM, 

Vice-President, Executors. 

JOHN D. JEWELL, 

, Executor ami Residuary Legatee of 

Elizabeth C. Stockdale. 
Bv WM. C. GERMAN, Attorneys. 

' W. LOGAN :MacCOY, 

Eexcutor of Mary P. Logan, 
MARY HELEN MacCOY, 

JEAN MacCOY ALLIS, 

W. LOGAN .MacCOY, 

MARJORIE N. MacCOY, 

Bv SHIPPENHEUR, Attorneys. 

' ABNER McGIFFIN, 

PAUL F. McLEAN, 

Guardian for Emma C. McLean, 

a Person of Unsound Mind, 
ELIZABETH M. CHENEY, 

GRACE CHENEY, 

THOMAS McGIFFIN, 

WILLIAM McGIFFIN, 

DON McGIFFIN, 

HENRY P. BLAIR, 

By ARTHUR HELLER, Attorneys, 
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[Endorsed:] No. 4573. John D. Jewell, as Residuary 
Devisee, etc., vs. Edmund H. Graham, ^ Administrator 
d. b. n. c. t. a. Stipulation. Court of Appeals, District of 
Columbia. Filed Nov. 23, 1927. Henry W: Hodges, Clerk. 

I 

In the Court of Appeals of the District of Columbia. 

No. 4573. 

John D. Jewell, as Residuary Devisee and as Executor of 

the Will of Elizabeth C. Stockdale, Deceased, Appel¬ 
lant, I 

vs. 

Edmund H. Graham, Administrator d. b. n. c. t. a. 

I 

Upon consideration of the stipulation filed in this Court 
on the 22d day of November, A. D. 1927, it is ordered that 
George L. Starkey and the National Bank,of Washington, 
as Executors of Susan Frances Clark; the ;American Secu¬ 
rity and Trust Company and George L. Starkey, as Ex¬ 
ecutors of Rosanna W. Clark, who was Executrix and sole 
beneficiary under the will of James E. Clark; W. Logan 
MaeCoy, Executor of Mary P. Logan; and Abner McGiffin, 
Paul F. McLean, Guardian for Emma C. ^ McLean, a per¬ 
son of unsound mind, Elizabeth M. Cheney, Grace Cheney, 
Thomas McGiffin, William McGiffin and Don McGiffin, be 
and they are hereby made parties hereto, in all respects, 
and for all purposes, with like force and :effect as if they 
had been made parties to said cause in the Probate Court 
of the Supreme Court of the District of Columbia and heard 
therein, with leave to file in this Court an answer to the 
petition is they be so advised. 

It is further ordered that the stipulation and answers, if 
any, filed, as well as this order of the Court be printed as a 
part of the record. 

By the Court: 

GEO. E. MARTIN, 

. Chief Justice. 

November 23, 1927. 

[Endorsed:] No. 4573. John D. Jewell, as Residuary De¬ 
visee and as Executor of the will of Elizabeth C. Stockdale, 
deceased. Appellant, v. Edmund H. Graham, Admr. 
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d. b. 11 . c. t. a. William E. Clark. Order Making* Parlies. 
Brandenburg* & Brandenburg, Attorneys and Counselors at 
Law, Fendall Building, 344 D Street N. W., Washington, 
D. C. Court of Appeals, District of Columbia. Filed Nov. 
23, 1927. Henry W. Hodges, Clerk. 

In the Court of Appeals of the District of Columbia. 

No. 4573. 


John D. Jewell, as Residuary Devisee and as Executor 
of the Will of Elizabeth C. Stockdale, Deceased, Appel¬ 
lant, 

vs. 

Edmund H. Graham, Administrator d. b. n. c. t. a. 


Come now Abner ^IcGiffin, Paul F. ^^IcLeaii, Guardian 
for Emma C. McLean, a person of unsound mind, Elizabeth 
^I. Cheney, Grace Cheney, Thomas ^IcGiffin, William Mc- 
Giffin and Don McGiffin, bv their attornevs, Henrv P. Blair 
and Arthur Hellen, and respectfully state as follows: 


First. That thev are all adult citizens of the United States 
and file this petition as the only heirs at law and next of kin 
of Sarah McGiffin, a deceased sister of AVilliam E. Clark. 


Second. That upon the death of Susan Frances Clark, 
widow of the said William E. (dark, which occurred on the 
12th day of April, 1926, James E. Clark, a brother of the said 
decedent. Pattie C. Stockdale and .Mary P. Logan, sisters 
('f tlie said decedent, were all deceased, the said James E. 
(dark having died without leaving lawful issue surviving 
him, the said Pattie C. Stockdah^ having died leaving one 
child, who also ipredeceased the said Susan Frances Clark 
;ind left no issue surviving lier, and tlie said Mary P. Logan 
having left issue who are parties to this cause. 

Third. That Section 1 of the last Will and Testament of 
the said William PI. (dark is in part as follows: 

‘‘1 also give aiid bequeath all of the capital stock of lln^ 
Pnited States Electric Lighting Company, (a c()rj)oralion 
h'r'*in“; an office and now cai'ryiiig on ])usin(‘ss in said (31 v 
and District,) which T now own, and which I may own at 
the time of my death; also all of the capital stock of the 
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Central Xatioiial Bank of Wasliingion City, (a corporation 
also having an office and carr>nng on business in said City) 
which I now own and which I may own at' the time of 
my death, except, however, the ten (10) shares of the 
capital stock of said bank, which I hereinafter give to my 
only brother, James E. Clark, to my said Wif(3, to hold use 
and enjoy during her life; remainder upon her death to 
be held, used and enjoyed by my said brother James, and 
my sisters Pattie C. Stockdale and Mar\' P. Logan, should 
they all survive her; if not, for such of them as may be 
then living, for and during their lives and the lives of the 
survivors and survivor of them; with remainder upon the 
death of all three (3) of them, to such of their'children and 
descendants as may be living at the death of'the survivor 
of them, their executors, administrators and assigns, as 
tenants in common, share and share alike, so that such 
children and their descendants will take by representation 
and in right of their deceased parent and parents, respec¬ 
tively, and not per capita, and in default of any such chil¬ 
dren or descendants, tlien the said stocks shall go to and be 
held bv mv next of kin according to the laws governing 
the distribution of intestates^ personal property now in 
force in the District of Columbia, their executors, ad¬ 
ministrators and assigns; should my said brother or but 


one of mv said sisters survive mv said wife, then the whole 
beneficial use in said stocks shall be enjoyed by that one 
for his or her life; but should neither be alive at my wife's 
death, the same shall then go absolutely, to such of the 
children and descendants of my said brother and of my 
said sisters as mav then be living, they to Jake by rep¬ 
resentation as aforesaid, and in default thereof to go 

to and be held by my next of kin, as aforesaidJ’^ 
h’ourth. That Section IX of the last Will and Testament 

of the said AVilliam E. Clark provides that: : 


‘^Upon the death of the survivor of my said two sisters, 
or in the event that neither be living at the termination of 
the life estates in said farm so devised to mv isaid wife and 


brother, or in the further event that neither mV said wife nor 
brother nor either of mv said two sisters survive me, it is mv 
will that said several tracts of land and impVovements and 
appurtenances so comprising my said farm, iii said County 
of Fairfax, shall go, and 1 do hereby give and devise the 
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same to the children of mv said two sisters and the issue 
of such children as may then be deceased, their heirs and 
assigns forever, in equal shares, as tenants in common, so 
always, however, that such issue of a deceased child or 
children if any, shall take equally among them such parts 
or shares only which his, her, or their, deceased ])arent or 
parents would have taken, if living, per stirpes and not p^'i* 
capita. x\nd in default of such children or issue thereof, 
of my said two sisters, or of either of them, living on the 
happening of either of the events aforesaid, then I give and 
devise the said several tracts of land, so comprising my 
said farm, unto and to the use of my right heirs at law, 
their heirs and assigns forever.’’ 

Fifth. That at the time of the death of said Susan Frances 
Clark there was default of children or descendants of either 
said James E. Clark or said Pattie C. Stockdale. That by 
reason of such defaults two-thirds of the property com¬ 
prising said trust estate created under Section I became 
distributable, under the provisions of the Will, according 
to the laws governing the distribution of interstate’s per¬ 
sonal property in force in the District of Columbia at the 
time the Will was made and that one-half of the property 
comprising said trust estate created under Section IX de¬ 
scended in like manner to the right heirs at law. That vour 
respondents, as next of kin, are entitled to one-third of 
the property distributable under Section I, and, as heirs 
at law, to one-foruth of the property distributable under 
Section IX. 


Wherefore, by reason of the premises, your respondents 
respectfully pray: 

1. That it be decreed that as heirs at law and next of 
kin of the said Sarah }^IcGiffin, a deceased sister of the sai 1 
William f]. Clark, they are the owners of and entitled t ) 
an undivided one-third interest in the estate of the said 
AVilliam E. Clark which passed under Section I and an un¬ 
divided one-fourth interest in that portion of said estate 
which passed under Section IX. 


2. That the Administrator d. b. n. c. t. a. of the Estate 
of the said William E. Clark be ordered and directed on 
the distribution of said estate to pay to your respondents 
their respective shares thereof. 



9 


I 


3. That they may have such other and further relief 
as to this Honorable Court may seem just and proper. 


ABNER McGIFFIN, 

PAUL F. McLEAN, 

Guardian for Emma C. McLean^ 

a person of unsound mind^ 
ELIZABETH CHENEY, 

GRACE CHENEY, 

THOMAS McGIFFIN, 

WILLIAM McGIFFIN, 

DON McGIFFIN, 

By HENRY P. BLAIR, 

ARTHUR HELLEN, 

Attorneys. 


[Endorsed:] No. 4573. John D. Jewell, as Residuary 
Devisee and as Executor of the Will of Elizabeth C. Stock- 
dale, deceased. Appellant, vs. Edmund H. Graham, Ad¬ 
ministrator d. b. n. c. t. a. Petition and Claim of Abner 
McGiffin, Paul F. McLean, Guardian for Emma C. McLean, 
a person of unsound mind, Elizabeth M. Cheney, Grace 
Cheney, Thomas McGiffin, William McGiffin, jDon McGiffin. 
Henry P. Blair, Arthur Hellen, Lawyers, Colorado Build¬ 
ing*, Washington, D. C. Court of Appeals, District of 
Columbia. Filed Nov. 23, 1927. Henry W. Hodges, clerk. 


Endorsed on cover: District of Columbia Siipreme Court. 
No. 4573. John D. Jewell &c.. Appellant, vs. Edmund H. 
Graham &c. Addition to Record per Stipulation of Counsel. 
Court of Appeals, District of Columbia. Filed Nov. 23, 
1927. Henry W. Hodges, clerk. 
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George C. Gertman, 
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Attorneys for Appellant. 
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I 

JA^"UARY Term, 1927. 


No. 4573. 


JOHN D. JEWELL, as Eesiduary Devisee ai^d as Ex¬ 
ecutor OF THE Will of Elizabeth C. StocKDALE, 
Deceased, 

Appellant, 

I 

vs, 

EDMUND H. GRAHAM, Administrator d.b.n., c.t.a., 

Appellee. 


BRIEF ON BEHALF OF APPELLANT. 

This is an appeal from a decree of the Probate Divi¬ 
sion of the Supreme Court of the District of Columbia, 
construing the will of William E. Clark, deceased, (R. 
51-53), entered upon the petition of the administrator 
d.b.n., c.t.a. of said decedent’s estate, alleging that he 
was in doubt as to the persons entitled to receive the 
same. (R. 49, 50.) : 

Appellant is the executor (R. 40), as well'as resid¬ 
uary legatee and devisee (R. 39), under the will of Eliz¬ 
abeth C. Stockdale, deceased (R. 34-41), a niece of the 
said William E. Clark (R. 27). 

The nominal appellee is the said administrator of 
the estate of said William E. Clark (R. 42), but the 
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real parties in interest as appellees are certain grand¬ 
nieces and a grand-nephew of said testator (R. 21-30), 
and the latter are, therefore, hereinafter referred to 
as the “appellees.’’ 

THE QUESTION FOR DECISION IS. 

Whether said Elizabeth C. Stockdale had, at the 
time of her death, vested interests in remainder under 
Items I and TX of her said nncle’s will. 

FACTS. 

The said William E. Clark died July 12, 1895 (R. 1), 
without lineal descendants (R. 2), leaving a Will, dated 
June 25,1895 (R. 4-20). He was survived by his widow, 
by one brother, James, by two sisters, Mrs. Pattie C. 
Stockdale (and her daughter, Elizabeth) and Mrs. 
Mary P. Logan (and her daughter, Emma Logan Mac- 
Coy) and by children of a deceased sister, Mrs. Sarah 
McGiffin (R^. 2). 

At the date of the Will and at the time of testator’s 
death, Mrs. Stockdale had but the one child, Elizabeth 
(R. 32), who was then about thirty-eight years of age 
and unmarried (R. 32), and Mrs. Logan also had but 
the one child, said Emma Logan MacCoy, and the 
latter was then married (R. 28). 

Testator’s brother James died the year following 
testator’s death without issue (R. 27). His sister Mrs. 
Stockdale died in 1904, leaving, as her only child, the 
said Elizabeth (R. 27). His sister Mrs. Logan died 
in 1911, leaving no children but four grandchildren, 
children of her deceased daughter, the aforesaid Emma 
Logan MacCoy (R. 28). The said Elizabeth Stockdale 
died in 1923, unmarried, and without issue (R. 28), 
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being then about sixty-six years of age (RL 32), and 
leaving the will under which her said executor here 
claims (R. 34-41). The said William E. Clark’s widow 
died in 1926 (R. 27), having not only outlived her hus¬ 
band’s brother and sisters, but also the children of his 
sisters, Mrs Stockdale and Mrs. Logan. 

This controversy, as stated above, is between the 
said executor of Elizabeth’s will on the one side and 
the surviving grandchildren of Mrs. Logan on the 
other. Mrs. Logan’s grandchildren claim ithe entire 
interests bequeathed and devised under the' aforesaid 
Items I and IX, respectively, to the complete exclusion 
of the estate of Mrs. Stockdale’s only child. 

The will for construction is set forth in full in the 
record (pp. 4-20). Because of its length, appellant for 
convenience here quotes only those portions which are 
particularly involved, which are found in said Items 
I and IX. 

Item I, after giving to the widow a life estate in cer¬ 
tain corporate stock, bequeaths the 

* * remainder upon her death to be held, 
used and enjoyed by my said brother James, and 
my sisters Pattie C. Stockdale and Mary P. Logan, 
should they all survive her; if not, for such of 
them as may be then living, for and during their 
lives and the lives of the survivors anj survivor 
of them; with remainder upon the death of all 
three (3) of them, to such of their children and 
descendants as may be living at the death of the 
survivor of them, their executors, administrators 
and assigns, as tenants in common, share and share 
alike, so that such children and their descendants 
will take by representation and in right of their 
deceased parent and parents, respectively, and 
not per capita, and in default of any such chil- 
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dren or descendants, then the said stocks shall go 
to and be held bv mv next of kin according to the 
laws governing the distribution of intestates’ per¬ 
sonal property now in force in the District of Co¬ 
lumbia, their executors, administrators and as¬ 
signs; should my said brother or but one of my 
said sisters survive mv said wife, then the whole 
beneficial use in said stocks shall be enjoyed by 
that one for his or her life; but should neither be 
alive at my wife’s death, the same shall then go 
absolutely, to such of the children and descendants 
of my said brother and of my said sisters as may 
then be living, they to take by representation as 
aforesaid, and in default thereof, to go to and be 
held bv mv next of kin, as aforesaid.” 

Item IX devises to the widow and the brother 
(James) of testator, and the survivor, for their lives, 
certain real estate in the State of Virginia, and (R. 10, 
11) the 

* * remainder after the death of such sur¬ 
vivor unto the use of my sisters, Mary P. Logan 
and the said Pattie C. Stockdale, if both be then 
living, for and during their joint lives, and the life 
of the survivor of them, but if onlv one of mv said 
sisters be living at the time of the death of the 
survivor of my said wife and brother, as aforesaid, 
then to the one living at the death of such sur¬ 
vivor, for and during her life. 

‘‘Upon the death of the survivor of my said two 
sisters, or in the event that neither be living at the 
termination of the life estates in said farm so de¬ 
vised to mv said wife and brother, or in the fur- 
ther event that neither my said wife nor brother 
nor either of mv said two sisters survive me, it 
is mv will that said several tracts of land and im- 
provements and appurtenances so comprising my 
said farm, in said county of Fairfax, shall go, and 
I do hereby give and devise the same to the chil- 
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dren of my said two sisters and the issue of such 
children as may then be deceased, their heirs and 
assigns forever, in equal shares, as tenants in com¬ 
mon, so always, however, that such issue of a de¬ 
ceased child or children, if any, shall take equally 
among them such parts or shares only which his, 
her, or their, deceased parent or parents would 
have taken, if living, per stirpes and not per cap¬ 
ita. And in default of such children or issue there¬ 
of, of my said two sisters, or of either of them, 
living on the happening of either of the events 
aforesaid, then I give and devise the said several 
tracts of land, so comprising my said farm, unto 
and to the use of my right heirs at law, their heirs 
and assigns forever.’’ 

The will of said testator’s niece, Elizabeth Stockdale, 
under which appellant is here claiming, as Executor 
and residuary legatee, also is set forth in full in the 
record (pp. 34-41). It contains pecuniary legacies ag¬ 
gregating approximately $112,000, of which $25,000 
is bequeathed to her cousins, the present, appellees 
(R. 35), and $30,000 to “my cousin John D. Jewell, 
whose presence in my home for many years has 
brought so much joy and happiness into my life” (R. 
36). To her said cousin, the appellant, she also spe¬ 
cifically devises her home at Washington,' Pennsyl¬ 
vania. Other considerable bequests are made to rel¬ 
atives and friends and to charitable and educational 
institutions. 

Decree Below. 

The trial Justice after hearing (but without written 
opinion) entered a decree (R. pp. 51, 52) directing the 
administrator of said Clark’s estate to distribute the 
whole of the estate in remainder, under both of the two 

t 
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Items aforesaid, among the grand-children of Mrs. 
Logan, and declaring that no part thereof is distrib¬ 
utable to the estate of Elizabeth Stockdale. From said 
decree this appeal is taken, and appellant has assigned 
the following errors (K. 53): 


ASSIGNMENT OF ERRORS. 

First: The Court erred, as a matter of law, upon 
construing the AVill of William E. Clark, deceased, and 
so instructing the Administrator of the estate, that the 
whole estate of the testator passing under Paragraph 
(Item) ‘‘I^’ of his Will was the property of and dis¬ 
tributable solely to Mary Helen MacCoy, Jean ^lacCoy 
Allis, Marjorie X. MacCoy and W. Logan MacCoy. 


Second: The Court erred, as a matter of law, upon 
construing the Will of William E. Clark, deceased, and 
so instructing the Administrator of the estate, that the 
whole estate of the testator passing under Paragraph 
(Item) of his Will was the property of and dis¬ 

tributable solely to Mary Helen MacCoy, dean MacCoy 
Allis, Marjorie X'. MacCoy and W. Logan MacCoy. 

Third: The Court erred, as a matter of law, upon 
construing the Will of William E. Clark, deceased, 
and not so instructing the Administrator of his es¬ 
tate to distribute the same, that half of the estate of 
the testator passing under Paragraph (Item) of 
his Will, was the property of John D. Jewell as residu¬ 
ary devisee and executor under the Will of Elizabeth 
C. Stockdale, deceased. 

Fourth: The Court erred, as a matter of law, upon 
construing the Will of William E. Clark, deceased, and 
not so instructing the Administrator of his estate to 
distribute the same, that half of the estate of the tes¬ 
tator passing under Paragraph (Item) of his 

Will, was the property of John D. Jewell as residuary 
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devisee and executor under the Will of Elizabeth C. 
Stockdale, deceased. ! 

Fifth: The Court erred, as a matter of law, upon 
construing the Will of William E. Clark, deceased, and 
not so instructing the Administrator of his estate, that 
Elizabeth C. Stockdale died seized and possessed of a 
vested remainder in fee and absolutely to one-half of 
the estate of the testator passing under paragraph 
(Item) of his Will. 

I 

Sixth: The Court erred, as a matter of law, upon con¬ 
struing the Will of William E. Clark, deceased, and 
not so instructing the Administrator of his estate, that 
Elizabeth C. Stockdale died seized and possessed of a 
vested remainder in fee and absolutelv to one-half of 
the estate of the testator passing under paragraph 
(Item) ^aX’^of his Will. 

ARGUMENT. 

I. Elizabeth Stockdale, Niece of Testator, at Her 
Death, was Vested with an Estate in Remainder Under 
Item I, the Possession Only Being Deferred Until the 
Death of Testator’s Widow. 

1 

Appellant’s position is (1) that Elizabeth Stockdale 
took at the testator’s death a vested interest in re¬ 
mainder in the property bequeathed by this item, sub¬ 
ject to open to let in after-born children, if any, which 
might lessen her share, and subject to be divested by 
her death before that of the survivor of 'testator’s 
brother and two sisters; or (2) that, if her interest was 
not so vested at testator’s death, it became vested ab¬ 
solutelv and unconditionallv at the death of the last 
• * 

survivor of testator’s brother and sisters, she being 
alive at that time. ; 

If either of these interpretations is sound, the de¬ 
cree entered by the learned trial justice is erroneous. 
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In approaching the ascertainnieiit of a testator’s in¬ 
tention, where ambig*uous or inconsistent expressions 
occur in his will, it is important to be lirst informed 
of the family situation of the testator, so as to dis¬ 
cover who were, at the time the will was made, the per¬ 
sons who would be the natural objects of his bounty, 
and his relation to them. As this (^ourt, in Cruit vs. 
Owen, 25 Ap]). D. C. 514, at page 519, quoting Blake 
vs. Hawkins, 98 U. S. 315, 324, 25 L. bid. 139, 141, said: 


‘‘It is a common remark that, when interpreting 
a will, the attending circumstances of the testator, 
such as the condition of his family, and the amount 
and character of his property, may and ought to 
be taken into consideration. The interpreter may 
place himself in the position occupied by the tes¬ 
tator when he made the will, and from that stand¬ 
point discover what was intended.” 


The testator, in the present case, was childless when 
the will was made, and was evidently without expecta¬ 
tion that a child would be born to him. The persons 
then living who were nearest in blood were his mar¬ 
ried, but childless brother, Janies; a sister, Mrs. Stock- 
dale, and her only child, Elizabeth; another sister, 
Mrs. Logan, and her only child, Mrs. MacCoy; and the 
children of a deceased sister (Mrs. McGiffin). Eliza¬ 
beth Stockdale was at that time thirtv-eight vears of 
age and unmarried. After his widow, the above-named 
persons would naturally be the objects of the testator’s 
particular consideration, and they were in fact the 
persons for whom he chiefly undertook to yirovide in 
his will. The children of his deceased sister (IMrs. 
McGiffin) were provided for in Items VI and Vll (not 
here in controversy), while his sisters, Mrs. Stockdale 
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and Mrs. Logan, and their children, were provided for 
in the portions of the will involved in this appeal 
(Items I and IX). 

It is also important to notice, at the outset, that this 
will indicates a settled purpose to make no discrimi¬ 
nation between testator’s said sisters, Mrs. Stockdale 
and Mrs. Logan, or their children. In Item Ij as well 
as in Item IX, this is plain. In the fonner, joint life es¬ 
tates are given these two sisters, and the brother, after 
the death of testator’s wife, with remainder ^Mo such 

i 

of their children and descendants, as may be living at 
the death of the survivor, their heirs, executors, admin¬ 
istrators and assigns, as tenants in common, share and 
share alike, so that such children and their descendants 
will take by representation and in right of their de¬ 
ceased parent or parents respectively, and not per 
capita.” Similar language in Item IX will be adverted 
to later. 

Under the law in force in the District of Columbia 


at the time this will was made, a gift to several per¬ 
sons, would, unless otherwise expressed, create a joint 
tenancy with the incident of survivorship (LMcAleer 
vs. Schneider, 2 App. D. C. 461) and therefore, the 
express provision in this will for a tenancy in common 
is particularly significant of the testator’s ^yish that 
the children of his two sisters, and their descendants, 
respectively, should have per stirpes one equal share 
only of this bequest, and not take the whole: by sur¬ 
vivorship. This desire is further emphasized by the 
clause, ‘‘share and share alike, so that such children 
and their descendants will take by representation and 


in right of their deceased parent or parents respec¬ 
tively, and not per capita.” 

The fixed purpose of equality as between Mrs. Stock- 
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dale and ^Irs. Lo^a’aa, and their respective children, 
heinii’ thns convincii\a'ly evidenced, it should he ac- 
ce])ted as a primary intent ot* the testator in respect 
to the he<|nesl to them; yet the effect oi* the decree 
entered by the trial court is to deprive the estate of 
yii’s. Siockdale's only child (Mlizaheth) of any share 
^vhatevcr in the testator's estate, and to i>'ive to the 
grandcliildren of yirs. Loyan, or their estates, every¬ 
thing- heqneathed hy this Item. 

It was aj-gued hy appellees below, and may he here, 
that testator “wonld not have entertained for a mo¬ 
ment the idea thrd a stranger could step in at his wife’s 
death and carry off any ])art of his estate” (referring 
to the a])pellaiil), and hence that such a construction 
of the will as would cut off altogether the estate of 
Elizabeth Stockdale should he favored. The Court’s 
attention is invited, in this connection, to the com¬ 
ments of the Court of Appeals of Xew York u})oii an 
id.entical argument advanced in Ke Kussell et ah, 1()8 
X. V. 1G9, 176, G1 X. E. 166, 168. 

But the fallacy of this argument is aitparent in the 
fact, which ;ipi)ellees are b(mnd to admit, that if ap- 
])ellees, or any of them, had died the day after the 
widow\s decease, leaving wills, their share of the be- 
(}uest under this Item could have ])een becpieathed by 
them to utter strangers. In other words, ai)pellees’ ar¬ 
gument is that testator’s niece, Elizaljeth, had no in¬ 
terest which could pass under her will, ])ecause she 
died shortlv before testator’s widow, vet these grand- 
nieces and gi'and-nephews (aj^pellees), because they 
were foi'tunate enough to survive the widow, might 
at any time after the widow’s death, and may now, if 
they desire, bequeath this entire estate to strangers. 
Aijpellant submits that, in view of the obvious inten- 
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tioii of equality, sucli an argument by appellee would 
be utterly pointless. As the Court pointedly said, in 
Alsman vs. Walters, 184 Ind. 565, 106 N.E. 879, 882: 

‘‘Nothing in this will warrants the imputation 
to Testator of an intent to make the fee simple 
title of this land a grand prize to the victor in his 
grand-children’s race with death.” 


The real question is, as stated above, whether Eliza¬ 
beth had at any time prior to her death become vested, 
under Item 1, with a one-half interest in remainder as 
the onlv child of i\lrs. Stockdale. If so, she had the 
right, wholly regardless of whether she was survived 
by children, to leave this vested interest to whomso¬ 
ever she wished, and appellant, therefore, as the ex¬ 
ecutor under her will, is now entitled to recmve her 
share ot‘ this becjuest. 

Aj)piica])Ie here is the statement of this Court in 
Johnson vs. Washington Loan & Trust Co., 33 App. 
1). C. 242, as follows: I 


“We do not find in the words of the testator- 
such a clear and certain expression of his inten¬ 
tion as to enable us to determine between the sev¬ 
eral contentions of the parties * * without the 

aid of certain established rules of construction 
applicable in case of uncertainty” (p. 256). 


Suclr rules are of particular importance when the 
character of an estate in remainder is left in any doubt. 
Whether an interest was vested or contingent lias been 
the subject of many decisions,—a number of Uiem in 
this Court and hereinafter cited. The applicalile rules 

j 

liave been freipiently announced and have long been 
well settled. The following clear statement is from the 
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opinion of the Court in Doe (Poor) vs. Considine, 6 
Wall. 45S; 18 L. Ed. 869, at page 875: 


“Where a remainder is limited to take effect in 
possession, if ever, immediately upon the determi¬ 
nation of a particular estate, which estate is to 

determine bv an event that must unavoidablv 

• * 

happen by the efflux of time, the remainder vests 
in interest as soon as the remainder-man is in esse 
and ascertained, providing nothing but his own 
death before the determination of the particular 
estate, will prevent such remainder from vesting 
in possession.” 

The above has been frequently quoted by this and other 
courts. 

And in Page on Wills (2d Ed.) at Section 1111, it is 
said: 

“An interest is vested if one is in being who is 
certain to take in possession if he lives until the 
particular estate determines. The fact that he 
may die before he takes in possession does not 
make the interest contingent.” 

Applying these clear statements to the present case: 
Pdizabeth Stockdale was in being at the death of the 
testator and at the death of the last survivor of tes¬ 
tator’s brother and two sisters and, therefore, was 
certain to take in possession if she lived until the par¬ 
ticular estate (of the widow) determined. The fact 
that she might die (as she did) before she could take 
in possession did not make her interest contingent. 
(Hauptman v. Carpenter, 16 Ax)p. D. C. 524.) 

An examination of the decisions of the Supreme 
Court, and of this Court, will disclose that neither has 
ever considered a remainder to be contingent when it 
could reasonably be taken to be vested; and among 
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the reasons given is that the law favors the vesting of 
estates as early as possible. In Doe vs. Cohsidine, 
siipra^ the Supreme Court said: 

‘‘The law will not construe a limitation in a will 
into an executory devise when it can take effect 
as a remainder, nor a remainder to be contingent 
when it can be taken to be vested. It is a rule of 
law that estates shall be held to vest at tlie earli¬ 
est possible period, unless there be a clear mani¬ 
festation of the intention of the testator' to the 
contrary.’^ (L. Ed. p. 874.) : 

! 

To same effect: O’Brien vs. Dougherty, 1 App. D. C. 
148, 157; Green v. Gordon, 38 App. D. C. 443;^ Fields 
V. Gwynn, 19 App. D. C. 99, 112; Craig v. Rowland, 10 
App. D. C. 402; Wills v. Maddox, 45 App. D. ;C. 128, 
130, 137; Johnson v. Wash. Ln. & Tr. Co., 33 App. D. 
C. 242, affirmed 224 U. S. 224, 235; Cropley v. Cooper, 
19 Wall. 167. ^ : 

xVnd quoting furtlier from Doe v. Considine,;52<pra; 

“It is the uncertainty of the right of enjoyment, 
and not the uncertainty of its actual enjoyment, 
which renders a remainder contingent. The pres¬ 
ent capacity of taking effect in possession—if the 
possession were to become vacant—distinguishes 
a vested from a contingent remainder, and not the 
certainty that the possession will ever become 
vacant while the remainder continues.” (;L. Ed. 
p. 875.) 

In McArthur v. Scott, 113 U. S. 340, 378; 28IL. Ed. 
1015, 1026, the Supreme Court said: 

“For many reasons, not the least of which are 
that testators usually have in mind the actual en¬ 
joyment rather than the technical ownership of 
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tlieir property, and that sound policy as well as 
])ractical convenience requires that titles should be 
vested at the earliest period, it has long been a 
settled rule of construction in the courts of Eng¬ 
land and America that estates, legal or equitable, 
given by will, should always be regarded as vest¬ 
ing immediately, unless the testator has by very 
clear words manifested an intention that they 
should be contingent upon a future event.’’ 

To the same effect, Hauptman v. Carpenter, 16 App. 
1). C. 524, at ])Jige 529 {iiifra^ ]). 25). 

Perha])s, if the earlier portion of Item I (infra, p. 
19) stood alone, appellees would liardly venture a 
doubt that Eliabetli Stockdale took a vested estate in 
remainder at the death of the testator, or certainly at 
the death of the last survivor of testator’s two sisters 
and brother. But it is their contention, as appellant 
understands it, that, assuming such to have been the 
testator’s intention ])y the language referred to, he 
evidenced a different intention bv the later clause of 
the same Item as follows: 


* * should neither be alive at mv wife’s 

death, the same shall then go absolutelv to such of 
the children and descendants of my said brother 
and of mv said sisters as ma *’ then be living, thev 
to take by representation as aforesaid, and in de¬ 
fault thereof, to go to and be held by the next of 
kin as aforesaid.” * * * 

It may be that, if the Court had nothing but this 
single clause to guide it to the testator’s intention, it 
might believe that the words ‘‘then,” underscored 
above, I'elated to the time of the widow’s death and that 
Eliabetli, having pre-deceased the widow the bequest 
to her never vested. But it is universally held that, 
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in the construction of wills, the Courts must look at 
the entire instrument, and endeavor to reconcile appar¬ 
ent inconsistencies, so as to give effect to the general 
or primary intention of testator. 

The question then comes to this: Is the Court to give 
effect literally to the word ‘^then’’ in the later clause, 
so as to defer the vesting of the estate in remainder in 
Mrs. Stockdale’s children and descendants until the 
death of the widow, or should effect be given to the 
earlier portion of said Item, by which Elizabeth Stock- 
dale plainly took a vested estate much sooner^ namely, 
upon the death of the testator or, at the latest, at the 
death of the last survivor of testator’s two sisters and 
brother. The former of the two constructions would 
ignore the testator’s very evident intention to treat 
the two sisters and their children impartially, and his 
direction that they take by representation, because the 
result would be that neither his sister, Mrs. Stockdale, 
nor her child, nor the latter’s personal representative, 
would receive any part whatsoever of the estate. Such 
a construction would, also, result in the postponement 
of the vesting of the estate in remainder foi* over 30 
years. 

The alternative is to interpret the words ‘:^then be 
living” in the later clause as referring to the time of 
enjoyment in possession, not to the time of vesting of 
the estate in remainder, and as being employ^ed to in¬ 
sure the opening of the remainder to let in^ possible 
after-born children of testator’s brother and two 
sisters. Such interpretation would render the two 
clauses thoroughly consistent, would give effect to the 
testator’s primary desire for equality between his two 
sisters and their children, and would give effect to 
the policy of the law that estates in remainder shall be 
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so construed, if possible, as to vest at the earliest pos¬ 
sible time. 

It was argued below, and may be here, that effect 
should be given to the later of the two clauses, under 
the rule of construction that, where two parts of a 
will are wholly irreconcilable, the subsequent words 
must be taken as an indication of a subsequent inten¬ 
tion. But this rule is never resorted to unless the 
Courts find it impossible to reconcile the inconsistency. 
As Chief Justice Marshall said in Smith vs. Bell, 6 
Pet. 68, 8 L. Ed. 322, after referring to the rule just 
mentioned: 

“The approved doctrine, however, unquestion¬ 
ably is that they should if possible be reconciled 
and the intention be collected from the whole will.’’ 
(L. Ed. 328.) 

The courts have frequently refused to construe sub¬ 
sequent words which would seem to create a contingent 
estate as affecting an earlier bequest which gave a 
vested estate. The Supreme Court in McArthur v. 
Scott, supra, said: 

“The remainder, being vested according to the 
legal meaning of the words of gift, is not to be 
held contingent by virtue of subsequent provi¬ 
sions of the will, unless those provisions necessarily 
require it. (L. Ed. p. 1027.) 

And this Court, in McGuigan v. Jaeger, 36 App. D. C. 
227, at page 229, said: 

“Where apt language is used in a Will to con¬ 
stitute a testamentary devise or bequest and this 
language is followed by vague and general ex¬ 
pressions, the former must prevail unless it is 
clear that an irreconcilable repugnancy exists.” 
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A concise statement of the rule may also be' found 
in Goodwin v. Goddington, 154 N. Y., 283, 286,1 where 
the Court said: I 

^‘Whenever the Will begins with an absolute 
gift, in order to cut it down, the latter part of the 
Will must show as clear an intention in that direc¬ 
tion as the prior part does to make it * * where 
the language is not clear, or where the meaning 
is doubtful, the Courts will not favor an interpre¬ 
tation that revokes a devise once given, or disin¬ 
herits an heir, or devests a remainder in fee once 
vested.’* 

And in Walker v. Parker, 13 Pet. 166, 10 L. Ed. 109, 
the Court had no difficulty in giving effect to the earliei* 
rather than the later of two inconsistent provisions, 
saying: I 

‘ ‘ The devise of one-third of his real estate to his 
wife, and at her death to his son, is, to this extent, 
inconsistent with the specific devises which follow, 
and which dispose of all his real estate. * * * This 
devise to his wife and son is a leading deVise in 
the will. It was first in the mind of the testator 
and must limit and control the other devises.” 
(L. Ed. p. 112.) 

In the portion of Item I which is here involved, two 
classes of estates are created, viz: (1) Life Estates, 
and (2) Kemainder. i 

1. Life Estates: 

The language creating the life estates in wife, 
brother and sisters, is as follows: : 

‘‘I also give and bequeath all of the capital 
stock of the United States Electric Lighting Com- 
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pany * * * to my said wife, to hold use and en¬ 
joy during her life; remainder upon her death to 
1)0 held, used and enjoyed by my said brother 
James, and mv sisters Pattie C. Stockdale and 
Mary P. Logan, should they all survive her; if 
not, for such of them as may be then living, for 
and during their lives and the lives of the sur¬ 
vivors and survivor of themJ’ 

The life estates thus created were: 

(1) Wife, if alive at testator’s death, 

(2) Brother and sisters, if the three, two or 

one survive testator and his wife. 

By the above bequest to the brother and the two 
sisters testator plainly said in effect: 

(a) If the three (brother and sisters) survive the 
wife, then to them and their survivors and survivor, 
(1)) If but two (brother and sister or sisters alone) 
survive wife, then to them and their survivor, 

(c) If but one (brother alone or sister alone) survive 
wife, then to that one. 

By the clearest implication if the three, two or one 
fail to survive the wife then upon the wife’s death the 
estate becomes distributable. 

So, that when the testator, after creating the afore¬ 
said life estates and divesting himself of all estate of 
inheritance in the stocks, said later: 

‘‘Should mv said brother or but one of mv said 
sisters survive my said wife, then the whole bene¬ 
ficial use in said stocks shall be enjoyed by that one 
for his or her life;” (R. 5) 

he made no new gift, nor stated any contingency not 
already provided for, but merely, restated contingency 
(c) aforesaid. 
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2. Remainder: 

Two clauses of the same Item are here involved. 
The first quoted below, and designated (A), is relied 
on by appellant as creating the gift to Elizabeth Stock- 
dale of a vested estate which was not voided bv the 
second, while the second quoted below, and designated 
(B), is relied on by appellees as giving the entire es¬ 
tate to them notwithstanding the first. 

These two clauses, separated for convenience, are: 

(A) * with remainder upon the death of all 

three (3) of them, to such of their children and 
descendants as may be living at the death of the 
survivor of them, their executors, administrators 
and assigns, as tenants in common, share and share 
alike, so that such children and their descendants 
will take by representation and in right of their 
deceased parent and parents, respectively, and not 
per capita. ; 

I 

(B) * should neither be alive at my wife’s 

death, the same shall then go absolutely, to such 

of the children and descendants of mv said brother 

^ < 

and of my said sisters as may then be living, they 
to take by representation as aforesaid, and in de¬ 
fault thereof, to go to and be held by my next of 
kin, as aforesaid.” 


Appellant submits that clause (B), if considered as 
creating a gift, is ambiguous and obscure and incon¬ 
sistent with the clear and indefeasible gift of; the re¬ 
mainder contained in clause (A) to those persons who 
were alive at the death of the survivor of testator’s 
said brother and sisters, but if construed as marking 
the time for taking in possession the gift previously 
made, it is not inconsistent nor ambiguous. 

That the clause (B) refers to the time of distribu- 
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lion of the estate and not to the time of vesting thereof 
is apparent when one considers what precedes the 
words ‘‘the same shall then go absolutely,’’ such pre¬ 
ceding words being 

“Should niv said l)rother or but one of mv said 

» * 

sisters survive my said wife, then the whole bene¬ 
ficial use in said stocks shall then be enjoyed by 
that one for his or her life;” 


(Of course, “that one,” if he or she survive the wife, 
would necessarily enjoy the estate m -rr.niaindr i* ns 
there would be none other to do so under the gift (c) 
above to the life tenants.) 


“But should neither [meaning no one of such 
persons] be alive at my wife’s death the same 
shall then go absolutely * * 

Xecessarilv if there were none of the life tenants 
above mentioned alive at the wife’s death, the estate 
would go absolutelv—become distributable. 

In other words, the wife’s death marked the time 
when the estate was to go in possession to the brother 
and sisters or the survivor or survivors of them if they 
(three, two or one) sur\dved her, but if they all pre¬ 
deceased the wife, there would be no life tenants to 
take in possession, and her death (under that contin¬ 
gency), marked the time when the estate must be dis¬ 
tributed, or to use the testator’s language, “go abso¬ 
lutelv” to the remaindermen. 

The language following the words “shall then go 
absolutely,” viz. “to such of the children or descen¬ 
dants of my said brother and my said sisters as may 
then be living,” were meant to let in (not shut out) 
any children (and descendants of deceased children) 
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born between the date of the will and the termination 
of the life estates to testator’s brother and sisters. 
And, when it is remembered that the gift of the re¬ 
mainder included children of testator’s brother (and 
there were none when the will was made), this view 
would seem to be entirely reasonable and logical. 

But even if these clauses (A) and (B) are found to 
be substantially inconsistent, it has been shown that 
the settled rules hereinbefore discussed require that 
effect be given to the earlier because it avoids the post¬ 
ponement of the vesting of the estate any further than 
necessary, and because effect could only thus be given 
to the testator’s primary desire for equality as ;between 
his two sisters, Pattie and Mary, and their children. 

But these clauses of the IVill are not, as above 
pointed out, incompatible when considered in the light 
of the testator’s general intent, including the apparent 
object he sought to attain and the persons he intended 
to provide for. Thus interpreted, the first clatise (A) 
is the gift, and the second (B) merely the direction 
when to distribute the gift. 

Looking again at the testator’s famil}’ situation, 
what did he have in mind and intend when he be- 

I 

queathed the remainder? 

He knew his nieces Elizabeth and Emma were alive. 
He knew his brother James had no children. He knew 
of the possibility of his brother James having chil¬ 
dren, of his sisters having other children, of Elizabeth 
Stockdale dying with or without children, of Mrs. 
Logan’s only child Emma MacCoy, dying with or with¬ 
out children, of the possibility of other nieces and 
nephews who might be born dying with or without 
children, after his will and before his death, ol* before 
the extinction of the life estates. So, instead of leaving 
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open a possible question of the exclusion of after-born 
children, lie enqiloyed this language, which would be 
certain to let in anv after-born children: 


“Remainder iqion the death of all three of 
them to such of their cliildren and descendants 
as May be Living at the Death of the Survivor of 
Them, tlunr executors, administrators and as¬ 
signs.” (R. 5.) 

His wife's death had no connection with or bearing 
ui)oii the title to the remainder except that distribu¬ 
tion, or enjoyment thereof in possession was deferred 
until her death. Her heirs were not concerned in the 
remainder. 

How were the children and descendants of his 
brother and sisters to take their remainder ? The Will 
answers,— 


'** * As Tenants in Common, Share and Share 
Alike, so That Such Children and Their Descen¬ 
dants Will Take by Representation and in Right 
of Their Deceased Parent and Parents, * * 

(R. 5.) 

Therefore, as Elizabeth Stockdale, the only child of 
Pattie C. Stockdale, was alive at the death of the sur¬ 
vivor of testator's brother and sisters, she had then a 
vested estate as tenant in common, with all its inci¬ 
dents, which included the right to dispose of the same 
during her life or at her death subject only to the life 
estate in the widow. And, at the death of the wife, the 
right of possession merged with the title in appellant, 
as the personal representative of the oiiH child of ^Irs. 
Stockdale, and in appellees, as the granchildren of Mrs. 
Logan, one-half in appellant and one-half in appellee. 
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If appellees’ reasoning is sound, children (and their 
descendants) of testator’s brother and sisters, alive at 
the death of the survivor of said brother and sisters, 
would be deprived of all interest and estate in the 
property if they had died one day before his widow; 
while the estate of another child might take the whole, 
if such other child survived the widow bv but one dav. 

On the other hand, appellant’s interpretation is that 
the testator intended the remainder to vest; in those 
in existence at a time when there could be no more chil¬ 
dren born to his brother and sisters, namely, the death 
of the survivor of his brother and sisters, with posses¬ 
sion only deferred until the termination of the life 
estate of his wife, if she was still living at that time. 

Some additional cases will now be adverted: to which’ 
the Court may find helpful because they involve wills 
in which the language employed is more or less similar 
to that of the present Item. The first to be noticed 
are a number of decisions of this court which counsel 
have found particularly instructive, and which are 
here considered in the order of their dates. 

In Richardson v. Penicks, 1 App. D. C. 261,, in which 
the testator’s son was held to have taken a vested 
remainder, the testator’s mother was given a life es¬ 
tate in certain real estate ^‘and after her death to mv 
son, George R. Lowrie, upon his attaining his major¬ 
ity.” The will further provided that should his mother 
die before his said son reached 21 years, testator’s 
sister should have the income from said real estate until 
his son attained majority, and further, that should his 
son die before his mother the said sister should take 
the estate in fee at the mother’s death. The son died 
at 18 years of age but survived the life tenant! by a few 
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months. Tho court, after referring* to the ])rinei])les of 
construction in such cases laid down in Poor v. Con- 
sidine, 6 Wall. 458, and McArthur v. Scott, 11*1 Ih S. 
578 (.s?//n*a, p. 15) readied the conclusion that the son, 
(leorg*(', “took a vested estate in remainder * * to 
come into enjojonent uiion arrival at majority, and 
subject to defeasance only by his death before” the 
death of testator’s mother. 


So in the ])resent case, appellant says that Klizabeth 
took at testator’s death a vested estate to come into 
enjoyment at the termination of all life tenancies, and 
subject to defeasance only by her failure to survive the 
testator’s brother James and his sisters Pat tie and 
Mary; and as she did survive the persons named, her 
interest was thereafter indefeasible. 


Upon the same principles, the court in O’Brien v. 
Dougherty, 1 App. D. C. 148, held that the estate of the 
testator’s children vested at his death, where the will 
gave a life estate to testator’s widow, “and after her 
death to revert to my surviving children.” 

Likewise in Craig vs. Bowland, 10 App. D. C. 402, 
where the will devised real estate to one John E. Craig 
for life and if he should marrv and die leaving issue 
or descendants and such issue or their children “shall 
be in being” at Craig’s death, they should take the 
fee, but if none then in being, to the testator’s heirs, 
the court upon the principles aforesaid, held that upon 
the birth of a child to Craig such child became imme¬ 
diately vested with the remainder, which was subject to 
open and let in after born children. The Court said, at 
pages 415, 416: 

“It is argued, however, for the defendant, that 
the period for the vesting of the estate in remain¬ 
der was not the coming into existence of a child 
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or children of John E. Craig, hut the death of the 
latter leaving issue or children, or their descen¬ 
dants, surviving him. But we perceive nothing in 
the terms of the devise in remainder that requires 
such construction. The devise should be so con¬ 
strued as to vest the estate at the earliest possible 
moment, without violation of the manifest inten¬ 
tion of the testator. In this case there is nothing 
on the face of the will to indicate an intention or 
purpose on the part of the testator to delay the 
vesting of the estate in remainder to the time of 
the termination of the life estates. And in the ab¬ 
sence of such plain indication, the rulb of con¬ 
struction is, that the estate should be held: as vested 
from the earliest period possible.’’ : 

In Hauptman v. Carpenter, 16 App. D. C. 524, the 
testator, after creating joint life estates for three of 
his eleven children, provided as follows: ; 

‘‘After the death.” of all of the life tenants “I 
give, devise and bequeath” the same estate to a 
trustee named to sell and distribute the! proceeds 
“among my children and their respectiye descen¬ 
dants if thev or anv of them are dead” in the man- 
%/ *' ! 

ner provided by the law of descents. ; 

One of testator’s children, not included among the 
life tenants, died without issue before the last of the 
life tenants, and the question was whether such child 
had an estate in remainder which would pass under his 
will. The Court, upon the authority of the cases here¬ 
inabove cited, held that his estate was vested, not con¬ 
tingent, and therefore could be devised b}' him. 

In Fields v. Gvwnn, 19 App. D. C. 99, the question 
was whether under the terms of a trust deed,, creating 
an equitable life estate in Ella P. Gwynn, i with an 
equitable estate in remainder to her children, if any. 
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siicli remainder was vested or couliii^'eiit. After creat¬ 
ing the said life estate, tlie deed continues: 


“and if the said Ella P. Gwvnn shall have issue 
living at the time of her death, then the’’ trustee 
“shall hold the” said real estate “in trust, to and 
for the use of the said issue and their heirs * * * 
hut if the said h]lla P. Gwvnn shall have no issue 
living at the time of her death, then” the same to 
revert to the grantor. 


The Court, in holding that the children of ^Irs. 

Gwvnn took an immediate vested estate bv the said 

• « 

deed, said that: 

V 

“In determining this ({uestion there is no occa¬ 
sion to look bevond the authorities that control 
in this jurisdiction. By these, certain general rules 
of construction have been firmly established.” 
(Citing the leading cases hereinbefore referred to) 


In Cruit 'v. Owen, 25 App. D. C. 516, the will for in¬ 
terpretation devised the residue of the estate of testa¬ 
tor, in ti’ust, for the benefit of his widow for life, and, 
after her death, certain of his real estate in trust for 
the benefit of his four daughters, 


“equally share and share alike, for and during 
their respective lives, for their own sole and sepa¬ 
rate benefit * * *. And from and after their death 
in trust for the child or children of each of mv said 
daughters then living* in fee simple, such child or 
children respectively to take the share to which his, 
her or their parent was entitled. And if any of 
my said daughters shall die without having been 
married, her share shall pass to her or their sur¬ 
viving sisters or sister for life equally; and upon 
her or their death the same shall vest in her or 
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their child or children in the same manner, and for 
the same estate, and pass on her or their death, as 
her or their original shares or share.’’ 


At the time the bill was filed, the widow, and three of 
the four daughters, were dead, only one of such 
daughters leaving issue. The controversy was between 
this issue and the one surviving daughter of testator 
(life tenant). i 

This Court affirmed the decree of the trial court 
which, among other things, declared that the; equitable 
title in remainder in fee, to said real estate is now 
vested in the said issue of testator’s deceased daughter, 
subject to have the title opened to let in after-born 
children, if any, of the then unmarried daughter who 
was still living, and subject also to the equitable life 
estates. 


By the will involved in Breneman v. Herdman, 35 
App. 1). C. 27, the testator devised certain land in 
trust for the benefit, during her lifetime, of his daugh¬ 
ter Marion, and upon her death 


‘Mn trust for any child or children she may have 
at the time of her decease surviving her, until such 
child or children respectively attain the age of 
twentv-one vears, when the same shall be con- 
veved bv mv said executors, or the survivor of 
them, to such child or to such childreiq in equal 
pro])ortioiis or shares, and his or their heirs; and 
if my said danghter leave no child, or if, leaving a 
child or children, it or they die before ^attaining 
the age of twenty-one years, unmarried and with¬ 
out leaving a child or children begotten :in lawful 
wedlock, then at the death of the last surviving 
child of mv said daughter, under age and unmar- 
ried and without issue as aforesaid, the said prop¬ 
erty shall be conveyed by my said executors, or the 
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survivor of them, in equal proportions or shares, 
to such of my other children as may be then liv- 
ine:’’ etc. 


Some thirteen years prior to the death of the said 
Marion her son "William conveyed to her daughter, in 
fee siniide, ‘‘his undivided one-half interest” in the 
real estate named in the above devise. This suit v’as 
filed shortly after ^Marion’s death, by a judgment 
ci-editoi- of William, to set aside that conveyance as in 
fraud of creditors, and one of the questions involved 
v’as whether William took, as one of the children of 
testator's daughter ^Marion, a vested or a contingent 
interest under the terms of the above will. 

In its opinion the Court said: 


“The learned trial Justice in construing said 
will ruled: ‘that when the two children arrived at 
the age of twenty-one (21) years their interests 
became vested and were no longer contingent upon 
surviving their mother’; that ‘their right to pos¬ 
session, liowever, did not begin until their mother’s 
death’; that, at the date of said conveyance to his 
sister, William W. Brenemen had a vested title 
to an undivided interest to said property subject 
to his mother’s estate therein. We concur in this 
construction of the will.” 

In Green v. Gordon, 38 App. D. C. 443, testatrix de¬ 
vised and bequeathed the entire residue of her estate, 
including Rosedale Farm, to her four unmarried 
daughters, “during their single lives”, and upon the 
death or marriage of the last survivor of them, di¬ 
rected the distribution of said residuary estate equally 
among lier heirs. Eight years later she made a codicil, 
which, among otlier things, excluded two of said 
daughters, who had in the meanwhile married, and pro- 
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vided that ^‘when” the two remaining unmarried 
daughters ‘^liave married or died, I wish the property 
to go to (Jsceola C. Green, my youngest son, upon his 
paying tlie sum of one thousand dollars to each of his 
sisters who may be at that time alive; in the event of 
his not accepting the property, I wish my oldest son 
George F. Green to have the next choice to take the 
l)r()perty on the same terms,and if he should decline, 
that the same offer ])e made to each of her daughters 
in the order of their ages, and if all declined, said 
property should be sold and the proceeds divided 
among her heirs. 

Before the termination of the life estates in the un- 
mai-ried daiigiiters, Osceola formally elected to accept 
the remainder, paid $1,000 each to his married sisters 
(excei)t one who refused to accept the same until after 
Osceola’s death) and thereupon he sold a small:portion 
of ivosedale Farm to one Hubbard. Deeds to Hub¬ 
bard were executed bv the life tenants and the other 
children of testatrix then living, including George, and 
said deeds all recited the election of Osceola to accept 
under the terms of the will. Four vears later, and 
while the life tenants were still alive, Osceola sold the 
major portion of Kosedale to one Waggaman for 
$153,000, after having placed of record a formal de¬ 


claration of his said election. This deed to Waggaman 
was executed only by the life tenants and by Osceola. 


Three years later Osceola died, and 13 years later 
the last of the life tenants died. Shortly after the 
death of the last life tenant, George notified the mar¬ 
ried sisters of his election to take Kosedale under the 
terms of their mother’s will, and tendered each of them 
$1,000. Thereu])on this suit was filed by the trustees 
under Osceola’s will, for, among other things; an in- 
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tor])rotation of the will of liis mother and to determine 
what rights, if any, George had in what remained un¬ 
sold of Kosedale and in the proceeds of the sale to 
AVag'gamaii, wliich proceeds were in the hands of said 
trustees. 

The main question turned upon whether Osceola took 
a vested or contingent estate in remainder upon his 
mother’s death. The Court said, at p. 453: 

‘‘Counsel for defendants lay great stress upon 
the use of the word ‘when’ in connection with the 
ex])ression in the codicil, ‘when they have mar¬ 
ried or died, I wish the property to go to Osceola 
C. Green.' We think the word ‘when’ relates to 
the time of enjoyment of the estate when Osceola, 
or the one taking under the will, should enter 
into the ])ossession and full enjoyment of the es¬ 
tate, and not to the time of the vesting of the 
remainder. * * To the same etfect are the es¬ 

tablished rules of construction announced in Doe 
('X fJcm. Poor v. Considine, 6 Wall. 458, 475, 18 L. 
Ed. 869, 874, as follows: ‘The law will not con¬ 
strue a limitation in a wdll into an executory de¬ 
vise when it can take effect as a remainder, nor 
a remainder to be contingent when it can be taken 
to be vested. It is a rule of law that estates shall 
be held to vest at the earliest possible period, 
unless there be a clear manifestation of the inten¬ 
tion of the testator to the contrary. Adverbs of 
time;—as where, there, after, from, etc.—in a de¬ 
vise of remainder, are construed to relate merelv to 
tlie time of the enjoyment of the estate, and not 
the time of the vesting in interest.” 

And the Court further said, at p. 455: 

“The test as to whether this is a vested remain¬ 
der is easily applied. Did Osceola C. Green have 
the cai)acity to take immediate possession at any 
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time the precedent life estate should terminate? 
Either the death or marriage of the lif6 tenants 
terminated the precedent estate, and adniitted Os¬ 
ceola into full possession and title in fee. ^It is 
the present capacity to take effect in possession, 
if the precedent estate should determine, which dis¬ 
tinguishes a vested from a contingent remainder. 
Where an estate is granted to one for life, and 
to such of his children as should be living'after his 
death, a present right to the future possession 
vests at once in such as are living, subject to open 
and let in after-born children, and to be devested 
as to those who shall die without issue. ^ 

! 

And the Court stated its conclusion, thus: , 

‘‘It being true that the interest thus devised to 
Osceola C. Green was a remainder, of which he 
became vested at the death of his mother^ his title 
thereto would continue until he formallv, or bv 
undoubted implication, declined to accept the con¬ 
ditions imposed by the testatrix. It is nob material 
that he died prior to the surviving life tenant, 
since this vested interest formed a part of his 
estate that descended to his heirs and deyisees un¬ 
der his will.’’ 

Another case which is quite close to the present, in 
the language of the will, is Connelly v. O’Brien, 166 
N. Y. 406, 60 X. E. 20. The entire will there was in a 
single sentence, thus: “I give all my estate,;real and 
personal, after the payment of my debts, to m}’ wife, 
Rose, during her life, and then to such of my children 
as may then be alive, share and share alike.’;’ It was 
held by a unanimous court (reversing the appellate 
division), that the children living at the testator’s 
death took vested remainders. The Court said: 
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There could be little doubt with respect to the 
meaning of this will but for the use of the word 
‘then’ in the last line * * * A remainder is not to 
be considered as contingent in any case where it 
inav fairlv be construed to be vested, since the law 
favors the vesting of estates. The adverbs of 
time, therefore, such as ‘when,’ ‘then,’ ‘after,’ 
‘from and after,’ etc., in a devise of a remainder 
limited upon a life estate, are construed to relate 
merely to the time of the enjoyment of the estate, 
and not to the time of its vesting in interest.” 
(X. E. Rep. p. 20). 

Among other cases in which the above decision is 
cited and followed, is Staples v. Mead, 137 N. Y. S. 
847, wliere this language,—“upon the death of my said 
daughter 1 then give, devise and bequeath my entire 
estate unto my grandchildren,” was held not to evi¬ 
dence “an intention to postpone the vesting of the re¬ 
mainders” to the death of the daughter referred to. 
The Court said, as did this Court, in effect, in Haupt- 
man v. Carpenter, supra: 

“Adverbs of time such as ‘upon,’ ‘then’ ‘from’ 
and ‘after,’ etc., in the devise or bequest of a re¬ 
mainder limited upon a life estate, are construed 
to relate merely to the time of enjoyment of the 
estate, and not to the time of its vesting in inter¬ 
est.” 

In Foot V. Peaslee, 206 App. Div. (N. Y.) 329, 331, 
(affirmed 237 X". Y. 586), the Court said: 

“We think force may not fairly be given the 
words ‘then living’ which would nullify the earlier 
expressions in this same clause declaring the tes¬ 
tator’s positive intention that these securities 
should go as the residue of his estate had gone. 
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‘ ‘ There is no clear, unequivocal expression of in¬ 
tent to cut down or change those positive instruc¬ 
tions. (Tillman vs. Ograii 227 N. Y. 495, 505) The 
law favors such a construction of a will as will 
avoid the disinheritance of remaindermen who may 
happen to die before the termination of the prece¬ 
dent estate/’ 

The language of the will in Re Buechley’s Estate, 
283 Pa. 107, 128 Atl. 730, 731, decided in 1925, was as 
follows: ^ 

I 

‘‘Item I give and bequeathe all the Remainder of 
mv Estate to niv-Son 'William Buechlev Jr whom 
I make constitute and appoint my Executor of this 
mv last will and testament. Item I will all mv 

V m/ 

Property real Estate to my Son William Buech- 
ley Jr”. 

Others of the testator’s children claimed that Wil¬ 
liam took the real estate only, and that thei testator 
died intestate as to his personalty. But the Court, 
after considering the verbal inconsistencv between the 
two clauses, held that William took the remainder of 
the personal as well as the real estate, and said, what 
may appropriately be remarked of the later clause in 
the present will, hereinbefore referred to {supra, p. 
19): 

: I 

I 

“The latter clause mav be said to be a tauto- 
logical statement of what had preceded it. ” 

t 

I 

Admittedly there were in the foregoing wilh two ap¬ 
parently inconsistent provisions, and the Court refused 
to limit the first clause to the literal meaning of the 
second. ! 

i 

In Page on Wills, 2d Ed. Sec. 821, it is said': 


I 


I 
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“Within all reasonable limits, the courts will 
endeavor to reconcile two apparently inconsistent 
provisions of a will rather than to absolutely ig¬ 
nore either, or to declare that thev are both void 
or uncertain * * *. As a last resort, in case of an 
absolute and irreconcilable discrepancy between 
two clauses of a will to which the foregoing prin¬ 
ciples do not apply, it is said that the courts will 
enforce the clause which is last in place in the 
will and abrogate the one which comes first.’’ 

Kef erring to the same rule, this Court in Montgom¬ 
ery vs. Brown, 25 App. D. C. 490, said, at p. 494: 


“There can be no question but that, notwith¬ 
standing the terms in one clause of a will denote 
an absolute estate, by a subsequent clause such an 
interest may be qualified by a limitation over in a 
certain event, or that it may be cut down; but as 
the New York Court of Appeals, in Freeman vs. 
Colt, 96 X. Y. 63, in recognizing such rule, said: 
‘There is another rule of construction of equal 
force, and not inconsistent with the one just stated, 
and that is that when an interest is given or an 
estate conveved in one clause of an instrument, it 
cannot be cut down or taken awav bv raising a 
doubt from other clauses, but only by express 
words or by clear and undoubted implication.’ ” 

And in Sheridan v.B Blume, 290 Ill. 508, 125 N. E. 

353, the Court said: 


“The rule that where there are inconsistent 
clauses in a will the last prevails is only applicable 
when the real intention of the testator cannot be 
discovered and where the two provisions are so 
utterly inconsistent that it is impossible for both 
to coincide with general intention of the testator. ’ ’ 
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In Alsman v. Walters, supra^ p. 11, the ; clause of 
the will for construction read as follows: ■ 


‘‘I give and bequeath to my son, Francis M. 
Walters, during his natural life and; after his 
death to his children surviving him in fee simple 
the following tract of land * ^ 

The Court held that the children of Francis living 
at the death of the testator, and those thereafter born 
to Francis, took vested estates at the testator’s death 
in the case of those then living, and upon birth in the 
case of the after born children; and in reaching that 
conclusion, said: 

^^The mere definition of a single word or the 
position of a pronoun ought not alone to persuade 
a court that a testator’s purpose was devoid of 
reason, prudence, and atfection when; making a 
final disposition of his property among his grand¬ 
children. ’ ’ 

! 

In Fulton Trust Co. v. Phillips, 218 N. Y. 573, 113 
N.E. 558, the following clause was in question: 


First. To pay over to said Elizabeth Xewton 
the net annual income of the share sd set apart 
for her benefit, for and during the term of her 
natural life and from and after her decease to her 
children in equal shares until they shall respec¬ 
tively attain the age of 21 years, and as each of 
such children shall reach that age to pay over to 
him or her an equal proportionate part of the prin¬ 
cipal of such share and of the net accrued income 
thereof.” 
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It appeared that at the death of testatrix Elizabeth 
Xewton was forty-nine years of age and had two sons, 
30 and 20 years of age, respectively. Both of her sons 
pre-deceased her without issue, and the (piestion was 
whetlier the personal representatives of the sons were 
entitled to the estate in remainder or whether testa¬ 
trix' heirs at law took the same as intestate i)roperty. 
The Court held in favor of the vested estate in the 
sons, saying, among other things: 

i 

“The absence of a gift over in the alternative 
and of any words of survivorship in this connec¬ 
tion has a special significance arising from the 
fact that in other provisions of the will where the 
testatrix desired to provide for survivorship she 
used apt words expressive of such a purpose.’^ 
(X.E. Kep. p. 559.) 

) 

To same effect: Cook v. McDowell, 52 X". J. Eq. 351, 

or:o 

oOo. 

In the Item of the present will under consideration, 
it will be noted that, not only is there no provision for 
survivorshi]) between the children and descendants of 
testator’s sisters, Mrs. Stockdale and Mrs. Logan, but 
it is expressly provided that they shall take by repre¬ 
sentation only. This is significant because (to quote 
the language of the preceding case) “in other provi¬ 
sions of the will where the testatrix desired to provide 
for survivorship she [he] used apt words expressive of 
such a purpose.” 

In Ke Mansur’s Will, 98 Vt. 296, 127 Atl. 297, the 
clause in controversy read as follows: 


“I give to my granddaughter, Sally L. Storrs, 
the sum of Thirty Thousand Dollars, to be placed 
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in the hands of a trustee, the income thereof to be 
paid to the said Sally L. Storrs semi-annually, one- 
half of the principal to be paid to the said Sally 
L. Storrs when she shall become thirty years of 
age, and the remaining one-half when she shall 
become thirty-five j^ears of age.^’ 


The legatee named died before reaching thirty years 
of age, intestate, and the question was whether her 
administrator was entitled to the principal; of said 
legacy, which depended upon whether the estate of 
said legatee vested at the testator’s death or was con¬ 
tingent upon her reaching the ages of thirty and thirty- 
five, respectively. The Court, in concluding that she 
had taken a vested estate at testator’s death, said: 

I 

^‘The law favors vesting of estates on the death 
of the testator when the will becomes operative, 
and if the language used is consistent with an 
intention to postpone the enjoyment only such will 
be presumed to have been the testator’s intention. 
This presumption is so favorably regarded that no 
estate will be held contingent unless positive terms 
are employed in the will indicating that such is 
the intention.” 


In Ballantine vs. Ballantine, 152 Fed. 775, the Court 
gave effect to an earlier clause, rather than to a later 
inconsistent clause, saying: 


‘‘It is a general rule of construction that a pri¬ 
mary provision will control as against inconsis¬ 
tent secondary provisions. Smith v. Bell, 6 Pet. 
68; 8 L. Ed. 322; Walker v. Parker, 13 Pet. 166, 
173; 10 L. Ed. 109. When a clear gift has been 
made, it will not be impaired by any subsequent 
ambiguous or doubtful disposition.” (p.l 779.) 
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Tn Burleson v. Mays, 189 Ala. 107, the Will gave to 
two daughters the entire estate, after death of widow, 
and contained this clause ‘Mf Prudence E. Bottoms 
[one daughter] should decease without leaving any 
lawful heir, Martha E. Bottoms [other daughter] shall 
have all of my estate; if Martha E. Bottoms should 
decease without leaving any lawful heir. Prudence E. 
Bottoms should have all of mv estate.^’ The Court 
said: 


‘‘The clear intention of the testator was to pro¬ 
vide that if one of the daughters died before the 
testator, and left no child or issue, then the whole 
of the devise should go to the survivor. Clearlv the 
death of the testator was the period at which it 
was to be determined, whether the estate would 
go in the indicated shares to the two, or in whole 
to the survivor. It was not intended that if both 
were living at his death, the estate in fee which 
each took was subject to be defeated if she died 
without child or issue, and to vest in the survivor. 

In Van Deusen vs. Van Deusen, 122 N. Y. S. 718, the 
testator, by the will there involved, gave to his wife a 
life estate in all of his property and, at her death, de¬ 
vised his residence to Mrs. Emma Belle Van Deusen 
for life, and, 

“at the death of the said Emma BeUe Van Deusen, 

or in case she should die before my said IVife Lucy 
E.—then at the death of my said wife, or in case 
I should survive both my said wife and the said 
Emma Belle—then at my death I give, devise and 
bequeath the said house and lot and land to the 
three youngest children then living of the said 
Emma' Belle Van Deusen in fee, share and share 
alike. 
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The testator was survived by his wife, who died 
shortlv thereafter, and bv Mrs. Emma Belle Van 
Deusen, who at that time had six children. The ques¬ 
tion was whether the devise in remainder to Mrs. Van 
Deusen’s three children vested at the death of the tes¬ 
tator, so that only the enjoyment was deferred, or 
whether the remainder was contingent. The Court 
held that the words ‘'then living'^ referred to the death 
of the testator, and, therefore, that the three' children 
of Mrs. Van Deusen who were living at his death, took 
a vested estate in remainder immediatelv. 

In Farnam vs. Famam, 53 Conn. 261, the main ques¬ 
tion, as stated by the Court, "was whether the estate in 
the grandchildren of the testator was a vested or a 
contingent remainder {vide, p. 278), that is,^ whether 

I 

the estate, under the terms of the will, vested in the 
grandchildren at the death of the testator or at the 
death of the last survivor of testator ^s wife hnd chil¬ 
dren. The will, after providing for the payment of 
annuities to testator’s wddow and children during their 
lives, continued: 

I 

“Fifth: At the decease of the last survivor of 
mv said children if mv said wife shall not then be 
living, but if living then upon her death, this trust 
shall cease, and I give, devise and bequeath all 
the estate which shall then be held in trust under 
this will to my grandchildren who shall then be 
living, to be equally divided among them per 
capita and not per stirpes and to their heirs for¬ 
ever; but if any grandchildren of mine shall have 
died leaving a child or children surviving at the 
expiration of said trust, such child or children shall 
take the share that his, her or their parent would 
have been entitled to if living.” 
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The Court said: 

'‘That the testator intended that the grandchil¬ 
dren should ultimately have the ])ro])orty cannot 
ho doubted. That lie has not expressly postponed 
the vesting is equally clear. The doubt arises from 
the use oi* the word ‘then’, referring to the time 
when the trust shall cease in the fifth article: ‘1 
give, devise and bequeath all the estate which shall 
then be held in trust under this will to my grand¬ 
children who shall then be living’ 


And after referring to applicable authorities the 
Court concludes: 


“That the testator intended that his estate 
should vest in right, at once, in his grandchildren.” 

A])pellant submits that, if the Court will place itself 
in the position occupied by the testator when he made 
the will under consideration more than thirty-one (31) 
years before this controversy arose (H. 29), and from 
that standpoint endeavor to discover what was in¬ 
tended (Cniit V. Owen, 25 A])p. D. C. 514, 519, supra, 
p. 26). the interpretation of Item 1 for which appel¬ 
lant contends should, ux)on reason and the authorities 
cited, be adopted. 


II. By Present Gift an Estate in Remainder Immedi¬ 
ately Vested in Elizabeth Stockdale at the Death of the 
Testator Under Item IX, the Possession Only Being 
Deferred Until the Termination of the Life Estates. 


The settled rules of interpretation set forth in the 
discussion of point I are applicable as well to the ques¬ 
tion arising under point II, and it is unnecessary again 



41 


to advert at any length to the authorities hereinbefore 
referred to which declare and apply these rules. 

By this Item certain real estate in Virginia is de¬ 
vised to testator’s widow’ and brother, and the sur¬ 
vivor, for life; and, at such survivor’s death, to testa¬ 
tor’s sisters, Mrs. MacCoy and Mrs. Stockdale,jand the 
survivor, for life. Then follow’s, in the same Item, these 
tw’o sentences, wdiich are here separated into para¬ 
graphs for convenient consideration: 

t 

I 

(A) ‘^Upon the death of the survivor of my said 
tw’o sisters, or in the event that neither be living 
at the termination of the life estates in said farm 
so devised to mv said w’ife and brother, or in the 
further event that neither mv said w’ife nor brother 
nor either of my said tw^o sisters survive me, it is 
my w’ill that said several tracts of land and im¬ 
provements and appurtenances so comprising my 
said farm, in said county of Fairfax, shall go, and 
I do hereby give and devise the same! to the 
children of my said two sisters and the issue of 
such children as may then be deceased, their heirs 
and assigns forever, in equal shares, as tenants in 
common, so ahvays, how’ever, that such issue of a 
deceased child or children, if any, shall take 
equally among them such parts or shares only 
w’hich his, her, or their, deceased parent or parents 
w’ould have taken, if living, per stirpes and not per 
capita. 

(B) ‘‘And in default of such children or issue 
thereof, of my said two sisters, or of either of 
them, living on the happening of either of the 
events aforesaid, then I give and devise the said 
several tracts of land, so comprising my said farm, 
unto and to the use of my right heirs at law’, their 
heirs and assigns forever.” 
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Tlie above language leaves room for little real doubt 
of the testator’s intention in regard to the devise of 
the estate in remainder in fee to his niece Elizabeth 
Stockdale. 

Bearing in mind that Phizabeth was unmarried and 
38 vears of age when the will was made, aiid the close 
relationship in blood between her and the testator, par¬ 
ticular reference is now made to the language em¬ 
ployed in this provision for her. It will at once be 
observed that this language is not that of a future 
gilt, but the devise of a present interest, thus: “I do 
hereby give and devise the same to the children of 
my said two sisters * * The interest thus de¬ 

vised is the remainder in fee in the real estate men¬ 
tioned in said Item, in which certain life estates had 
been created. The language just quoted indubitably 
imports a devise to vest at testator’s death, with the 
possession or enjoyment, only, deferred. 

To reach a clear understanding of this language, 
the three events mentioned in clause designated (A) 
should be separately considered. Transposing the 
order of their statement, these events are: 

(a) Upon my death, if none of the persons to whom 
life estates are devised, are living, ‘‘it is my will * * * 
and I do hereby give and devise the same to the chil¬ 
dren of my said two sisters” etc. 

(b) Upon the death of the survivor of my two sisters, 
(second life tenants), should they or either of them 
survive my wife and brother (first life tenants), “it is 
is my will * * * and I do hereby give and devise the 
same to the children of my said two sisters” etc. 

(c) Lpon the death of the survivor of my wife and 
brother, if neither of my said sisters survive them, “it 
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is my will and I do hereby give and deyise the 

same to the children of my said two sisters’’ etc. 

Neither of the above events (a) and (b) occurred; 
that is, (a) all of the life tenants named in this item 
survived the testator; and (b) neither of the two sisters 
survived the survivor of the first two life tenants, the 
wife and brother. 

So that, the onlv event now to be considered is event 
(c) al)ove, which to paraphrase the language of the 
item only so far as is necessary to an intelligent read¬ 
ing of the same, is as follows (after the devises of the 
life estates): i 

Upon the death of the survivor of my wife and 
brother, “in the event that neither (of my said two 
sisters) be living at” that time, “it is my will that 
said several tracts of land * * * so comprising my said 
farm * * * shall go and I do hereby give and devise 
the same to the children of my said two sisters land the 
issue of such children as may then be deceased, their 
heirs and assigns forever, in equal shares, as tehants in 
common, so always, however, that such issue of de¬ 
ceased child or children, if any, shall take ^ equally 
among them such parts or shares only which I his, her 
or their deceased parent or parents would have taken, 
if living, per stirpes and not per capita.” ! 

It is respectfully submitted that the above, by elimi¬ 
nating the events with which the court is not concerned, 
makes it perfectly clear that the testator devised to 
the remaindermen named vested estates, so that Eliza- 
beth Stockdale, the only child of the sister Pqttie, be¬ 
came vested at the testator’s death with the remainder 
in one-half of said estate, and the child of the other 
sister (Mary) was vested at the same time with an es¬ 
tate in remainder in the other half. To contend that 
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tlioir estates were contingent, is to disregard the plain 
language employed by the testator, thus is my 
will and I do hereby give and devise’’ to them the es¬ 
tate in remainder. 

It should be emphasized that there is no provision 
for survivorship among the children of his two sisters, 
Mrs. Logan and Mrs. Stockdale, that is, there is no 
language to indicate an intention that, if Mrs. MacCoy 
(only child of ^Irs. Logan) should predecease the last 
of the life tenants, without issue, and Elizabeth Stock- 
dale (only child of Mrs. Stockdale) should survive, the 
latter should take the whole estate; nor if Elizabeth 
should ])redecease the life tenants, without issue, and 
]^Irs. ]^lacCoy, or her issue, should survive, that the 
latter should take the whole. If survivorship had been 
the intent of the testator, the will itself shows that he 
knew how to clearly express such intention. (See re¬ 
siduary item XI, Rec. pp. 13, 14, 15, and the provision 
in the present item for life estates, first in his widow 
and brother, and, second in his two sisters, where he 
stated his intention of survivorship in plain and un¬ 
mistakable language,—Rec. p. 10). 

But this is not the onlv evidence to be found in the 
clause itself that testator had no thought or intention 
that the children or grandchildren of his sister, Mrs. 
Logan, should ever take by this item more than one- 
half of the real estate therein devised, for immediatelv 
following the language quoted above,— ‘‘I do hereby 
give and devise the same to the children of my said 
two sisters,” is this “and the issue of such children as 
may then be deceased, their heirs and assigns forever, 
in equal shares, as tenants in common, so always, how¬ 
ever, that such issue of a deceased child or children, if 
any, shall take equally among them such parts or shares 
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only which his, her or their deceased parent or parents 
would have taken, if living, per stirpes andi not per 
capita/’ Practically every word in the clause just 
quoted is indicative of an intention that there should 
be no survivorship between the children of Mrs. Logan 
and the children of Mrs. Stockdale, and their issue, 
respectively, if any. Had testator stopped with the 
words “tenants in common”, that intention would have 
seemed plain enough,—particularly in view of the sig¬ 
nificance of the words “tenants in common”, at the 
time the will was made. Under the law at that time, 
in the absence of such words, or their equivalent, the 
gift of an estate to several persons would have created 
a joint tenancy, with the necessary incident of sur¬ 
vivorship. (McAleer v. Schneider, 2 App. D. C. 461.) 
But, so concerned was the testator that his intention 
in this regard should m)t be misunderstood, he added 

i 

the words, “so always, however, that such issue of a 
deceased child or children, if any, shall take equally 
among them such part or parts only which his, her or 
their deceased x^^u-ent or parents would have taken, if 
living, per stirpes and not per capita.” Appellant, 
therefore, contends (1) that the language quoted in¬ 
dicates the clearest intention that the children of his 
two sisters should each take a vested remainder in fee 
at testator’s death; and, (2) that it is equally x^lain 
that this was a x^riniary intention of the testator in this 
devise. I 

The only doubt that has or can be suggested arises 
out of the language in said Item which follows that 
above quoted, and which for convenience is designated 
above as “B,” as follows: 

I 

(B) “And in default of such children 'or issue 
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thereof, of my said two sisters, or of either of 
them, living* on the happening of either of the 
events aforesaid, then 1 give and devise the said 
several tracts of land, so comprising my said farm, 
unto and to the use of my right heirs-at-law, their 
heirs and assigns forever. * * *” 

This clearlv is a substitional or alternative devise. 

* 

Both appellant and appellees concede this by claiming 
under clause (A.) 

The expression ‘^either of the events aforesaid’^ re¬ 
fers to the following language, before adverted to, at 
the opening of the paragraph (See clause marked (A) ) 
above in which the devises in remainder occur, and im¬ 
mediately precedes the same, thus: 

I 

‘‘Upon the death of the survivor of my said two 
sisters, or in the event that neither be living at 
the termination of the life estates in said farm so 
devised to my said wife and brother, or in the 
further event that neither mv said wife nor broth- 
er nor neither of my said two sisters survive me 

* # * 7 ? 

It is to be remembered that: 

(a) When the survivor of testator’s said two sisters 
died, Elizabeth Stockdale was still living, and hence 
that no difficultv arises here out of the first of the men- 
tioned events. 

(b) Testator’s wife, brother and two sisters, and 
the children of the latter, all survived testator, so the 
last of the above-named events did not occur. 

(c) Neither of said two sisters were “living at the 
termination of the life estates in said farm so devised 
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to my (his) said wife and brother/’ and it is upon this 
ground that the grandchildren of Mrs. Logan assert 
their right to the whole of the devise to the exclusion 
of the estate of Mrs. Stockdale’s only child (Elizabeth). 

It is apparent that clause B above quoted is ambigu¬ 
ous and obscure when read in connection I with the 
clause which precedes it and to which it refers. This 
is particularly obvious if one will bring the language 
of the only event of present concern into a readable and 
intelligent relation with the language of clause B. 

If such event had been the onlv contingeiicv men- 
tioned, and had been actually embodied in Ihe later 
clause, instead of mereh’ by reference, would not these 
two clauses read as follows? 

‘^And in default of such children or issue there¬ 
of of my said two sisters, or of either of them, liv¬ 
ing” ^^in the event that neither” [of my said two 
sisters] ‘‘be living at the termination of the life 
estates in said farm so devised to my said wife and 
brother” “then I give and devise the said several 
tracts of land, so comprising my said farm, unto 
and to the use of mv right heirs at law, their heirs 
and assigns forever.” 

Comparison of the above with the language of the 
Item will demonstrate that it contains the exact lan¬ 
guage of the testator, relating to this subject, except for 
the few words bracketed which are supplied for 
claritv. That it is not clear is obvious. 

The only question, then, under this Point, if said 
clause (B) be not disregarded as a substitutional or 
alternative provision, which never became effective, is, 
therefore, whether the clear devise of a vested remain¬ 
der to Elizabeth Stockdale, in the earlier part of this 
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Item is to be cut (iowii to a contingent remainder by 
the ambigTious later provision above referred to. 

To avoid repetition of the rules applicable in such 
cases, the Court’s attention is again invited to the 
opinions of'the Supreme Court hereinbefore quoted, in 
Doe (Poor) v. Considine (supra, p. 13) and McArthur 
V. Scott (supra, p. 13), and to the language of this 
Court in Montgomery v. Brown, 25 App. D. C. 490 
(supra, p. 34). In the latter case your Honors con¬ 
cisely expressed the rule which appellant believes to 
be determinative of the present Point, as follows: 

• 

\ 

* * when an interest is given or an estate 
conveved in one clause of an instrument it can not 

ft’ 

be cut down or taken awav bv raising a doubt from 
other clauses, but only by express words or by 
clear and undoubted implication.’’ (p. 494.) 

And see fuller quotation from same case, supra, p. 
34. 

Similarly, the Supreme Court, in the cases last above 
refeired to, said that estates will always be held to 
vest at the earliest possible period unless there be a 
clear manifestation of a contrary intention (Doe v, 
Considine, supra, p. 13); that the settled rule is that 
estates created by will shall always be regarded as 
vesting immediately, unless the testator has ‘‘by clear 
words” indicated an intention that they should be con¬ 
tingent (McArthur v. Scott, supra, p. 13), and “the 
remainder being vested according to the legal meaning 
of the words of gift, is not to be held contingent by vir¬ 
tue of subsequent provisions of the will unless those 
provisions necessarily require it.” (Id., p. 16.) 

Mr. Justice Lurton referred to the latter principle in 
McClellan v. Mackenzie, 126 Fed. 701, at p. 703, where 
he said: 
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“Tf there is anything well settled it i? that a 
court will not cut down an estate once granted ab¬ 
solutely in fee by limitations contained in subse¬ 
quent parts of a will unless the intent to limit the 
devise is manifested clearly and unmistakably. If 
the expression relied upon to limit a fee once de¬ 
vised l)e doubtful, the doubt should be resolved 
in favor of the absolute estate.’^ 


In the light of the rules thus announced, as well as 
those advanced under Point I, further argument of tliis 

Point is deemed unnecessarv. It is evident that the 

• 

am])igaious language of the clause (B) of Itern IX, un¬ 
der which appellees base their contention that the es¬ 
tate devised to Elizabeth was contingent, cannot be al¬ 
lowed to override the intention clearly expressed in 
the earlier clause (A), under the settled law. The 
rules so declared are not, ot* course, artificial! rules in 
any sense, but x^i'iiitaples which the Courts, ■ through 
long exx)erience, have settled ui)on as the surest guides 
to arriving at a testator’s real intention, when his lan¬ 
guage is ambiguous. : 


CONCLUSION. 


For tlie reasons before advanced, it is respectfully 
su])mitted that the Court below erred in entering the 
decree herein, and that the same should, therefore, be 
reversed, with directions to the trial court toienter an 
appropriate decree for distribution, under both of the 
two Items aforesaid, of one equal share to appellant 
and one equal share to appellees. 


George C. Gertmaxt^ 

"Walter C. Clephaxe, 

J. WiLMER Latimer^ 

Attorneys for Appellant. 
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Edmund H. Graham, Administrator,' 

D. B. N. C. T. A. 


STATEMENT OF FACTS AND BRIEF OF ARGU- 
]\IENT OF EDMUND H. GRAHAM, ADMR. 


The controversy in this case is over a fund held by 
Edmund H. Graham as administrator de bonis non 
of the estate of William E. Clark, with the will an¬ 
nexed. MJiile it is a matter of inditference to the ad¬ 
ministrator to which of the parties to this controversy 
the fund may be awarded, he nevertheless considers 
it to be his duty to aid, to the extent he is able, in see¬ 
ing that the fund is turned over to those properly en- 
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titled to receive it. To that end he also regards it as 
his duty, in the nature of a friend of the Court, to sub¬ 
mit his views concerning the questions in issue, al¬ 
though in so doing, necessarily he must favor one set 
of claimants as against the other. 

' STATEMENT OF FACTS. 

William E. Clark, a citizen of the United States and 
a resident of the District of Columbia, departed this 
life in the State of Virginia on the 12th day of July, 
1895, leaving a last will and testament bearing date 
the 25th day of June, 1895. (R. 1,4) This will was ad¬ 
mitted to probate and record in the Supreme Court of 
the District of Columbia holding a special term for 
Orphan’s Court business, on the 6th day of Septem- 

f _ 

ber, 1895. (R. 21) Letters testamentary were issued 
to his widow, Susan Frances Clark, and his brother, 
James E. Clark, who were named as executors in the 
will. (R. 21) At the time of his death the testator 
left him surviving, as his next of kin and who would 
have been the distributees under the law of his per¬ 
sonal estate and the heirs at law of his real estate if 
he had died intestate, all of w'hom were adults, Susan 
Frances Clark, his widow, James E. Clark, his brother, 
Pattie C. Stockdale and Mary P. Logan, his only sur¬ 
viving sisters, and Nat. McGiffin, Abner McGiffin, John 
McGiffin and Emma C. McLean, nephews and niece, the 
onlv children of Sarah McGiffin, a deceased sister. 
(R.^2) 

The testator died possessed and was the owner of 
considerable personal property consisting of money, 
stocks, bonds, etc., of the estimated value of $375,000 
and several parcels of real estate, one of them being 
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a farm upon whicli he had his summer residence, 
known as ^‘Hayfield,’^ in Fairfax County, Virginia. 
(R. 2) 

Susan Frances Clark, the widow and the surviving 
executor under the will of her husband, William E. 
Clark, departed this life on the 12th day of April, 
1926, having in her custody and possession as such 
surviving executrix, funds and securities of the ap¬ 
proximate value of $300,000, representing the per¬ 
sonal property bequeathed by the second paragraph 
of the will, and the proceeds of sale of the Virginia 
farm, known as ‘ ‘ Hayfield, ’ ’ devised by the ninth para¬ 
graph of such will. (R. 27) After the death of Mrs. 
Clark, upon petition of Mary Helen MacCoy and 
others, and with the consent of the appellant, who to¬ 
gether were all the persons interested, Edmund H. 
Graham was appointed administrator de bonis non 
of the estate of William E. Clark, with the will an¬ 
nexed, and in virtue thereof possessed himself of and 
now holds the funds theretofore held bv the widow of 
the testator as the surviving executor under his will, 
bequeathed by the provisions of paragraphs two and 
nine of said will. (R. pp. 29, 33, 41) 

In the petition for the appointment of an adminis¬ 
trator de bonis norij Mary Helen MacCoy and others, 
constituting what for convenience, is referred to as the 
]\IacCoy interests, claimed to be entitled to the whole 
fund held by the administrator, while in his !answer 
thereto, the appellant as the successor in interest of 
Elizabeth Stockdale, claimed to be entitled to one half 
of said fund. (R. pp. 28, 33) 

After the appointment of Edmund H. Graham as 
administrator de bonis non with the consent of all 
parties in interest as stated, and after possessing him- 
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self of the funds and securities theretofore held by 
Mrs. Clark as executrix, and representing the securi¬ 
ties and proceeds from the sale of the real estate men¬ 
tioned in paragraphs two and nine of William E. 
Clark’s will, he tiled a petition in the Supreme Court 
of the District of Columbia holding a Probate Court 
(Rec. p. 42) in which he represented that the funds and 
securities in his hands amounted in value to approxi¬ 
mately $300,000; that he was prepared to destribute 
the same; that claims were made thereto on behalf 
of the appellant and the MacCoy interests, and he 
therefore asked for a construction of the will and for 
instructions as to the proper distribution of the funds 
in his control. (R. pp. 42-51.) Thereupon, after con¬ 
sideration, the Court below entered its decree (R. 51), 
construing said will, and holding that the MacCoy in¬ 
terests were entitled to the entire fund, and the ad¬ 
ministrator was directed to make distribution ac¬ 
cordingly. From this decree, the present appeal has 
been prosecuted. (R. 52) 

Since all the parties interested in the fund in con¬ 
troversy—the custodian of the fund and all the claim¬ 
ants thereto—are before the Court and so desire, the 
Court is requested, in this proceeding, to make final dis¬ 
position of the matters in issue. 

BRIEF OF ARGUMENT. 

At the time of the death of William E. Clark in 
1895, he left him surviving— 

a. Susan Frances Clark, his wife. 

b. The children of Sarah McGiffin, a deceased 
sister. 

c. James E. Clark, a brother. 
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d. Pattie C. Stockdale, a sister. 

e. Mary P. Logan, a sister. 

By his will William E. Clark undertook to dispose 
of all the property, real and personal, owned by him 
at his death. To that end, he gave to his wife a 
house in Washington and certain described personal 
property, and, in addition, he gave to her a life in¬ 
terest in certain stock and in a parcel of real estate 
situated in Virginia. The real and personal property, 
in which such life estate was given the wife,: and the 
proceeds thereof, comprise the fund in controversy in 
this suit. All the rest of the testator’s property, he 
gave to persons of his own blood. (R. 4-20) 

By the second paragraph of his will, the ^ testator 
gave to his wife, with remainder to certain of his col¬ 
lateral relatives, certain stock in the United States 
Electric Company and in the Central National Bank 
of Washington, and by paragraph nine, he likewise 
gave to his wife, with remainder to certain of his col- 

I 

lateral relatives, a farm in Virginia. (R., pp. 5, 10.) 

The provisions of the will relating to the fund aris¬ 
ing from the bequest contained in paragraph tw^o of 

the will of William E. Clark, will be first considered. 

0 

I 

THE FIRST ITEM OF THE WILL. 

During the long period w’hich elapsed betw'een the 
death of the testator and the death of his widow’, Susan 
Frances Clark, a nuniber of persons interested had 
died. The following statement will indicate the situa¬ 
tion : 

I 

! 

1. William E. Clark, died in 1895. 

2. James E. Clark, brother, died in 1897, with¬ 

out issue. 
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3. Pattie C. Stockdale, sister, died in 1904, leav¬ 

ing a daughter, Elizabeth Stockdale. 

4. Mary P. Logan, sister, died in 1911, leaving 

four children of a deceased daughter, all of 
whom are now living. 

5. Elizabeth Stockdale, daughter of Pattie 

Stockdale, died in 1923, unmarried, leav¬ 
ing a will by which she bequeathed her es¬ 
tate to John D. Jewell, appellant. 

6. Susan Frances Clark, the widow, died in 1926. 

In other words, at the time of the death of Susan 
Frances Clark, the testator’s brother and both sisters 
were dead; one of the sisters had left surviving a 
daughter, who also later died, and the only survivors 
at said time, were the MacCoys, grajidchildren of 
Mary P. Logan, a deceased sister of William E. Clark, 
the testator. (R., pp. 27, 28) 

Section I, paragraph 2 of the will of William E. 
Clark, provides as follows: 

also give and bequeath all of the capital 
stock—to my said wife to hold, use and enjoy 
during her life; remainder upon her death to be 
held, used and enjoyed by said brother James, 
and mv sisters Pattie C. Stockdale and Mary P. 
Logan, should they all survive her; if not, for such 
of them as may be then living, for and during their 
lives and the lives of the survivors and survivor 
of them; wdth remainder upon the death of all 
three (3) of them, to such of their children and 
descendants as may be living at the death of the 
survivor of them, their executors, administrators 
and assigns, as tenants in common, share and 
share alike, so that such children and their descen¬ 
dants will take by representation and in right of 
their deceased parent and parents, respectively, 
and not per capita, and in default of any such 
children or descendants, then the said stock shall 
go to and be held by my next of kin according to 
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the laws governing the distribution of intestates’ 
personal property now in force in the District 
of Columbia, their executors, administrators and 
assigns; should my said brother or but one of my 
said sisters survive my said wife, then the whole 
beneficial use in said stocks shall be enjoyed by 
that one for his or her life; but should neither be 
alive at my wife’s death, the same shall then go 
absolutely, to such of the children and descen¬ 
dants of my said brother and of my said sisters as 
may then be living, they to take by representa¬ 
tion as aforesaid, and in default thereof, to go 
to and be held by my next of kin, as aforesaid.” 
(R. 5) 

j 

The first question for decision is the proper con¬ 
struction of this paragraph of the will. Who is en¬ 
titled to the bequest made thereby? To the fund 
created by this bequest there are two claimants, or sets 
of claimants, the MacCoys, grandchildren of a deceased 
sister of the testator, and the appellant, claiming under 
the will of Elizabeth Stockdale, a daughter of Pattie 
C. Stockdale, also a deceased sister of the testator. The 
MacCoys claim the entire fund. The appellant con- 

i 

cedes the MacCoys are entitled to one-half of the 
fund, but claims he is entitled to the other half. (R., 
pp. 27, 33) I ^ ^ 

The administrator, in whose behalf this brief is 
submitted, so far as it is possible, desires to avoid 
covering the same ground and submitting in effect the 
same arguments presented and covered by the parties 
in interest, and to that end, will endeavor to restrict 
his views to matters supplemental thereto and which 
he considers may be of assistance to the court in dis¬ 
posing of the questions at issue. 

Therefore, vre shall devote ourselves to other fea- 
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tures, which seem to us decisive of the case. In so 
doing’ we shall consider the true nature of the Stock- 
dale interests, first, as determined by the applicable 
rules of law; and second, as intended by the testator. 

As we understand it, the basis of the claim of the 
appellant is that upon the death of the survivor of the 
testator’s brother and sisterSy Elizabeth Stockdale, the 
daughter of Pattie Stockdale, a deceased sister of the 
testator, became vested with an indefeasible remain¬ 
der with the incidental right of disposition, and that 
in the exercise of this power she bequeathed her in¬ 
terest to the present appellant. To maintain this con¬ 
tention, the appellant treats the last clause of para¬ 
graph two of the will as “a residuary clause merely” 
and so treating it, he discusses the well known rule re¬ 
garding later provisions in a will cutting down grants 
made under previous provisions and in so doing com¬ 
pletely ignores the fact that the clause of the will 
upon which the MacCoys rely is not at all a later 
clause in the will, within the meaning of the rule of 
construction relied upon but is part and parcel of pre¬ 
cisely the same paragraph and precisely the same 
clause under which the appellant claims. Every 
thing a testator wishes to say cannot be said at once. 
Where there are several contingencies to be met, one 
provision must necessarily precede and the other 
necessarily must follow, but both are to be considered 
together, and where found in the same paragraph and 
where, as in this case, they are part of the same sen¬ 
tence, the latter provision is in no sense to be re¬ 
garded as a residuary clause having for its purpose 
the cutting down of a grant under a former provision 
in the will. Having this in mind, no possible doubt can 
exist as to the intention of the testator with respect to 
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the disposition of the personal property bequeathed 
by the second paragraph of the will under considera¬ 
tion. 


TRUE NATURE OF STOCKDALE INTEREST. 

Since all of the attending circumstances, the con¬ 
dition of the testator’s family, the amount and char¬ 
acter of his property, all matters material for consid¬ 
eration in the construction of the will, will no doubt 
be considered fully in the briefs filed on behalf of 
the respective claimants to the fund, no special men¬ 
tion will be made in regard thereto in this brief. Our 
purpose is to supplement merely. 

It is clear that if the remainder in favor of the issue 
of a deceased sister was not vested but contingent, or 
even if it was vested and it became divested upon the 
death of such issue in the lifetime of Mr si Clark, the 
appellant can take nothing. Consequently the im¬ 
portant question is whether the remainder bequeathed 
to the child or children of a deceased sister^vas vested 
or contingent; and even if vested, whether it was later 
divested by death in the life time of the widow. 

Since the first item of the will of Williain E. Clark 
deals with personal property and undertakes to create 
a future estate therein, it is technically an executory 
bequest and not a remainder; and the general rule is 
that the holder of an executory bequest does not take 
a vested interest until his bequest takes effect in pos¬ 
session. ^ 


Schouler on Wills, Vol. II, Sec. 1318,, 6th ed. 
Fearne on Contingent Remainders, page 368. 

While at common law there could be valid executory 
bequests in personal property, now generally called 
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remainders, nevertheless, such bequests were not gov¬ 
erned by the technical common law rules applicable to 
remainders in real property. 

‘‘The third class of executory limitations or 
interests includes all future limitations of chattels 
real or personal. In the view of the older com¬ 
mon law, the ownership of personal property was 
absolute and incapable of division into successive 
interests and there could be no remainder in a 
chattel. All future interests in chattels real or 
personal are therefore governed not by the techni¬ 
calities of common-law remainders, but in analogy 
to those more liberal rules which control executory 
devises of real property.’’ 

24 Am. and Eng. Enc. Law, 2d Ed., 436. 

One of the rules, and a rule that appears to have 
received the approval of this court, is that where per- 
sanal estate is given to a person for life with remain¬ 
der to a class, only those living at the date of distribu¬ 
tion, are entitled to the fund. 

Ill O’Brien vs. Dougherty, I App. D. C. 156, 160, 
Mr. Chief Justice Alvey, in a very carefully consid¬ 
ered opinion, said: 

“And in the larger and more comprehensive 
work of Mr. Jarman, that on Wills, he reviews the 
decisions both prior and subsequent to that of 
Cripps vs. Wolcott and after showing what the 
former rule was, he shows the present state of 
the English law to be that where there is a gift 
of personal estate to a person for life or any other 
limited interest, and after the determinaUon of 
such interest, to certain persons nominatim, or to 
a class of persons as tenants in common and the 
survivors of them these words are considered as 
intended to carry the subject of the gift to the 
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objects who are living at the period of distribu¬ 
tion.'^ (Italics in opinion.) 

I 

I 

We recognize as a fact that cases upon the construc¬ 
tion of wills, and particularly with wills dealing with 
vested and contingent remainders, are too' numerous 
and conflicting to justify an attempt to review or re¬ 
concile them. Indeed, as has been well stated, the 
task would be well nigh impossible, and since all rules 
and presumptions are subordinate to the' intent of 
the testator, it is not only inadvisable, and we think 
in this case, unnecessary to do so. 

As said by the Supreme Court in Kobisoh vs. Port¬ 
land Orphan Asylum, 123 U. S. 702, cited by this court 
in Paul vs. Hulick, 18 App. D. C. 927. In de¬ 
termining the nature of the estate devised but 
little aid is derived from a resort to formal; rules or a 
consideration of judicial determinations in other cases 
apparently similar. It is a question in each case of 
the reasonable interpretation of the words; of a par¬ 
ticular will, with the view of ascertaining through their 
meaning the testator’s intention. 

In Poor vs. Considine, 6 Wall. 458, 481, Justice 
Grier said in his dissenting opinion: ■ 

‘‘All technical rules from Shelley’s case down 
were established by courts only for the purpose of 
effectuating such intention. But it is eas}' to per¬ 
vert the testator’s intention by an astute applica¬ 
tion of cases and precedents.” * * 

As we think the intention of the testator as ex¬ 
pressed in the concluding clause of paragraph two of 
his will is perfectly clear, we shall not enter upon any 
general discussion of the rules relating to remainders; 
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nor shall we cite numerous cases construing wills in¬ 
volving remainders. We consider it necessary, how¬ 
ever, to discuss the very basis of the appellant's claim, 
since, as we believe, it rests upon an error in assuming 
that the true and onlv test of a vested remainder is 
whether there is a person in being who would have the 
right to possession should the particular estate imme¬ 
diately determine. It is our purpose to show’, as w’e 
think may be done, that this test is erroneous, that 
while it came to be adopted by the courts of several 
states, its adoption resulted in defeating the intention 
of testators, and the courts, recognizing that fact, mod¬ 
ified the rule or grafted upon it exceptions in order to 
give effect to such intention. 

In the court below’ appellant presented his conten¬ 
tion by inquiring, ‘‘Suppose the life tenants died im¬ 
mediately after the testator, would not Elizabeth Stock- 
dale have immediately taken a vested remainder in 
half?’’ And he then argued that the “test of a vested 
remainder is w’hether there is in esse at the time of the 
death of the testator a person to take in fee the estate 
upon the termination of the life estates.” In support 
of this contention the appellant cited Hauptman vs. 
Carpenter, 16 App. D. C. 524; and since Elizabeth 
Stockdale w’as in being at the death of the testator, 
he contended her estate was a vested remainder. The 
same proposition is now relied upon in appellant’s 
brief (p. 12). This test of a vested remainder forms 
the main ground, in fact the only ground, for his con¬ 
tention, and is the result, and an attempted perpetua¬ 
tion, of an error which found its w^ay into the decisions 
of the courts of several States, and except for the de¬ 
cisions in those States, we believe no cases can be found 
to support it. 
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‘‘According to the common law distinction be¬ 
tween vested and contingent remainders, a re¬ 
mainder does not vest merely because there is a 
person in being who would have a right to the pos¬ 
session should the particular estate immediately 
determine.’’ * * * 

23 Ruling Case Law, page 505. 

At common lavr, where there was a gift in remainder 
to a class, only those of the class who were in life 
when the precedent estate ceased, were entitled to take 
at all, and as the members of that class who might sur¬ 
vive the life tenant could not be known until! the death 
of such tenant, until that event occurred, it was uncer¬ 
tain that any particular one of the class would ever fill 
the description of the will and have a right to the estate 
in remainder, and hence, such remainder was held to 
be contingent, not vested. 

Smaw vs. Young, 109 Ala. 528. 

Hunt vs. Hall, 37 Me. 363. 


Where, then, it is determined that it was the inten¬ 
tion of the creator of a remainder to make sur¬ 
viving life tenant a condition precedent to vesting, 
the case will then fall wfithin the fourth group of 
Fearne’s classification; ix., “Where a remainder is 
limited to a person not ascertained, or not in being 
when such limitation is made.” Fearne Contingent 
Remainders, star, page 9. 

Note to Robertson vs. Geunther, 25 L. R. A. N. S. 

889. i 


Tested by this rule, at common law therefore, the 
appellant’s contention would necessarily fail. But 
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confusion has arisen in connection with this principle, 
and the trouble arose in this manner. 

A number of years ago the statutes of New York 
w’ere revised. In this revision it w’as apparently at¬ 
tempted not to declare w^hat should constitute a vested 
remainder but to define such remainder as it w’as sup¬ 
posed to exist at common law. This Ne\v York statute 
declared that ^‘Future estates are either vested or con¬ 
tingent. They are vested when there is a person in 
being \vho would have an immediate right to the pos¬ 
session of lands upon the ceasing of the intermediate 
or precedent estate.” Thereafter Chancellor Kent in 
his Commentaries stated, ‘‘The definition of a vested 
remainder in the New’ York Revised Statutes appears 
to be accurately and fully expressed.” This seeming 
unequivocal indorsement by Chancellor Kent of the 
definition of a vested remainder resulted in consider¬ 
able confusion. 

As stated bv the annotator in his note to the case of 
Robertson v. Geunther, 25 L. R. A. N. S. 888, 890: 

“This remark w’hich seems to have misled the 
courts of other jurisdictions—notably the United 
States Supreme Court and the Courts of Ala¬ 
bama and New" Hampshire and perhaps some 
others, into accepting decisions of the New" York 
courts under the statute in question as expository 
of the common law% although the New York Courts 
themselves regarded the Revised Statutes as a 
simplification, rather than as a codification, of the 
common law doctrine.” 

And on page 891 the annotator says: 

“Thus is Smaw’ vs. Young, supra, in which the 
question w"as ably examined, it is demonstrated by 
excerpts from his Commentaries that Chancellor 
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Kent had constantly in mind, except when formu¬ 
lating his approval of the New York definition, 
and in every pertinent connection expressed the 
idea, that one essential constituent of a vested re¬ 
mainder is that the right to take in the future 
should be fixed pending the preceding; estate; and 
that throughout he intended by the use of this 
word to imply that the person ultimately to take 
in possession should be ascertained and identified; 
and that when the right to take upon the falling in 
of the life estate is not so fixed,— when the person 
nominated to take is uncertain, unascertained, and 
unidentified during the particular estate, —the re¬ 
mainder is contingent, and not vested/’ * * * 

Among the courts to adopt this test of a vested re¬ 
mainder was the Supreme Court of Alabama. After 
following that course for many years, that court in 
the case of Smaw vs. Young, 109 Ala. 528, reversed its 
former holding, and in so doing delivered a very elab¬ 
orate, carefully considered and learned opinion. Since, 
in this opinion, there appears a clear statement as to 
the manner in which the error arose and the course 
later adopted by the courts approving it tp efifectuate 
the intention of the testator, for the convenience of this 
Court, we shall take the liberty of quoting therefrom at 
some length. The court said (p. 533): j 

‘‘It is to be noted all these cases are:based upon 
the supposed authority of Chancellor Kent, and 
particularly upon his seemingly unequivocal in¬ 
dorsement of the proposition that a: vested re¬ 
mainder exists whenever there is a limitation over 
after a particular estate, of the requisite character, 
and there is a person in being who would have an 
immediate right to the possession of the land upon 
the ceasing of the intermediate or precedent estate. 
Upon the authority of Chancellor Kent, the Su- 
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preme Court of the United States has reached the 
same conclusion as this court on the question, and 
in Croxall vs. Shepard, after setting forth what 
is quoted above from his commentaries with ap¬ 
proval, has declared: When an estate is granted 
to one for life, and to such of his children as should 
be living at his death, a present right to future 
possession vests at once in such as are living, sub¬ 
ject to open and let in after-born children, and to 
be divested as to those who shall die without issue; 
and it was accordingly held that, as Thomas Crox¬ 
all, one of the children thus referred to in the deed, 
was living at the time of its execution, he took at 
once an estate vested in right, and deferred only as 
to the time of possession and enjoyment. 5 Wall. 
268, 287-8. And the like view has been taken and de¬ 
cisions rendered by the Supreme Courts of Illinois 
and Indiana, Smith vs. West, 103 Ill. 332; David¬ 
son vs. Roebler, 76 Ind. 398; Wood vs. Robert¬ 
son, 113 Ind. 323, and probably of some other 
states. * * * 

“The proposition indorsed by Chancellor Kent 
and which, mainly because of his approval of it, 
has misled this court into what we now deem an 
erroneous position, has a history which goes to 
show it should not have been received by this and 
some other courts as a correct exposition of the 
law. It originated in the Refused Statutes of the 
State of New York, where it was apparently un¬ 
dertaken, not to declare w'hat should constitute a 
vested remainder, but to define such remainder as 
is was supposed to exist at common law. The New 
York statutes declared that, ‘Future estates are 
either vested or contingent. They are vested when 
there is a person in being who would have an im¬ 
mediate right to the possession of the lands, upon 
the ceasing of the intermediate or precedent estate.’ 
And it was wdth reference to this provision that 
Chancellor Kent said: The definition of a vested 
remainder in the New York Revised Statutes ap- 
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pears to be accurately and fully expressed. Now, 
the legal fact is, whatever may have been the in¬ 
tention of the New York codifiers or legislators to 
the contrary, that provision considered by itself 
was not a definition of a vested remainder at com¬ 
mon law, but was a declaration of what should con¬ 
stitute that estate under the statutory law of New 
York; and the Court of Appeals of that State has 
so decided, holding in effect that the statute, by 
eliminating the personal element from the notion 
of a vested remainder, has made a vested estate 
something other and different from; anything 
known to the common law.—20 Am. & Eng. Ency. 
of Law, p. 844; Moore v. Littel, 41 N. ;Y. 66. 76. 
The difference between a vested remaiiider under 
the statute and at common law lies in the fact that 
under the statute all members of a class who are in 
life at any time during the particular estate will 
take vested remainders, even though the instru¬ 
ment creating the estates nominates those only 
such class as shall be in esse when the particular 
estate falls in to take in remainder at all; for they 
clearly come within the words of the enactment 
as persons ‘in being who would have an immediate 
right to the possession of the lands upon the ceas¬ 
ing of the intermediate or precedent estate; ’ while 
at common law under such an instrument those 
only of the class who should be in life when the pre¬ 
cedent estate ceased are entitled to take at all; and 
as the members of that class who will survive the 
life tenant cannot he ascertained until the death of 
such tenantj until that event it is uncertain that 
any given one of the class will ever fill the descrip¬ 
tion of the will or deed and have a right to the 
estate in remainder; and hence the remainder is 
contingent pending the particular estate, heca/ase 
while that continues the identity of the remainder¬ 
man is not, and cannot he, ascertained and fixed. 
The difference may be illustrated by the facts in 
the case of Kumpe vs. Coons, supra (63 Ala. 448.), 
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Where there was a devise to Mildred A. Barclay, 
for her life, with remainder over ‘after her death 
to the children of the said Mildred A. Barclay 

m/ 

then living,’ &c. Novr, it is most clear that the in¬ 
tention here was that none of the children of Mrs. 
Barclay who should die before she did—who 
should not be living ‘after her death’—should 
take any estate in the devised land. Under the 
statute of Ne\v York every child of Mrs. Barclay 
in life while she was tenant of the particular estate 
would take a vested remainder, though it apx^ear 
never so clearly that children then in being could 
not with certainty fill the description of the will, 
nor meet the intention of the testator, for non 
constat but that they would die before her estate 
terminated, and hence might never belong to the 
onlv class which alone is designated to take it at 
all—children living after her death. But at com¬ 
mon law' no estate w'ould vest in her children while 
she survived, because it is essential to vestiture of 
any title and estate in any person that such per¬ 
son be ascertained and identified, wrhich, in the case 
put, is impossible so long as the life estate con¬ 
tinues—and a remainder either vests in right dur¬ 
ing the life estate or it cannot be a vested re¬ 
mainder at all—since there is no certaintv while 
she lives that any of her children, or any partic¬ 
ular one or more of her children, will survive her, 
and fill the description of the will of ‘children 
living after her death,’ w'ho only are to take any 
estate under that instrument. * * * 

“It is manifest from these excerpts from his 
Commentaries that Chancellor Kent had con¬ 
stantly in mind, except when formulating his ap¬ 
proval of the New York definition, and in every 
pertinent connection expressed the idea, that one 
essential constituent of a vested remainder is that 
the right to take in the future should be fixed pend¬ 
ing the preceding estate, and that throughout he 
intended by the use of this word to imply that 



19 


the person to ultimately take in possession should 
be ascertained and identified, and that when the 
right to take upon the falling in of the life estate is 
not so fixed,— when the person nominated to take 
is uncertain, unascertained, and unidentified dur¬ 
ing the particular estate,—the remainder is con¬ 
tingent, and is not vested,^^ 

See also the note to the case of Robertson vs. Guen¬ 
ther, 25 L. R. A. N. S. 888, and cases there cited. 

We therefore respectfully submit that at common 
law, and also at the present time rightfully^ the estate 
created by the paragraph of the will under considera¬ 
tion, was a contingent and not a vested remainder, and 
therefore only those who survived Mrs. ^ Clark are 
entitled to take. 

But even if the test for w’hich the appellant contends 
is the correct one, and even if it should be held that 
Elizabeth Stockdale took a vested remainder under 
the will, nevertheless it does not result that the ap¬ 
pellant is entitled to any part of the fund in question as 
her successor in interest, since such remainder, even 
though vested, was divested by the death of Elizabeth 
Stockdale in the life time of Mrs. Clark, by the express 
provisions of the will. By the paragraph of the will 
under consideration, the testator declared that if 
neither his brother nor his sisters should be alive at 
his wife^s death, the fund ‘‘shall then go absolutely to 
such of the children and descendants of my said brother 
and of my said sisters as mag then he living/* and 
Elizabeth Stockdale was not then living. 

The adoption of the New York statutory test of a 
vested remainder, necessarily resulted in defeating the 
intention of testators and the Courts vrhich adopted 
such test, soon found it necessary in order to prevent 
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such result, to adopt and apply the doctrine that al- 
thoug*h vested in accordance with such test, neveidhe- 
less such vested remainders are defeated through the 
death of the remainderman before the determination of 
the particular estate. Since the situation is so clearly 
expressed in the case of Smaw vs. Young, supra, we 
shall again quote therefrom (p. 546) : 

‘‘But along with, and as a necessary part of, this 
New York doctrine, has sprung up another ])rin- 
ciple, which the courts, following that idea, have 
been forced to accommodate and adopt in order to 
give any effect to the manifest intention of the 
grantor in a deed like that under consideration. 
This manifest intention is that onlv those of the 
class nominated to take in remainder who shall 
be living at the falling in of the particular estate 
shall take at all. Ordinarily, the notion of a vested 
remainder involves its transmissibilitv to the heirs 
of a remainderman dying pending the particular 
estate. But the courts at once saw that if this 
quality was allowed to attach to remainders under 
the New York definition, the result would be to 
entirely defeat the intention of the grantor in 
cases like this. * * * 

“To avoid such manifest violence to the clear in¬ 
tent of grantors and testators, the doctrine by 
which such ‘vested^ remainders were defeated 
through the death of such ‘vested’ remainderman 
before the termination of the particular estate 
was adopted and applied to all remainders acquir¬ 
ing their vested character only under the New 
York definition. Thus, in a note in the Encyclo¬ 
pedia of Law it is said: ‘Cases founded upon the 
definition of a vested estate contained in the New 
York Revised Statutes, under which it is held that 
where the limitation is so framed that the persons 
to take as remaindermen under the description are 
determined eo instanti the particular estate ex- 
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pires, one who will answer to the description if he 
survives the life tenant takes a vested interest, 
subject to being divested in the event pf his death 
before the life tenant/—20 Ana. & Eng. Encyc. of 
Law, p. 846. So, in the leading case in New York 
upon this definition, it was held that the contin¬ 
gency of the death of one of a class, as children of 
B, for instance, those of whom only who survive 
the particular estate are to take under the deed or 
will,—and which contingency would have clearly 
marked the remainder as contingent at common 
law,—is a condition subsequent to the vesting of 
the estate,—and not precedent, as at common law, 
—and, of consequence, that the happening of this 
contingency pending the particular estate operates 
to divest the already vested estate, to save it from 
the heirs of such decedent, and to pass it in its 
entirety into those of the class who shall survive 
the mtermediate estate, Moore v. Littel, 41 N. Y. 
66. This is the settled doctrine of the court of last 
resort of that State, which, more than any other 
court, is entitled to speak with controlling author¬ 
ity on this subject. The Supreme Court of the 
United States, one of the few courts to receive this 
New' York idea, recognizes the same doctrine as 
a necessary adjunct to it. —Croxall v. Sherrod, 
supra (5 Wall, 288). 

I 

Two very recent decisions by the Court of Appeals 
of New York admirablv illustrate the situation in New 
York, and also constitute pronouncements by a Court 
whose authorit}' is universally respected. ; We, there¬ 
fore, venture to refer to them. 

In the Matter of Boshvick 236 N. Y., 242, Jabez A. 
Bostwick devised one-third of his residuary estate to 
a trust company to pay the income to his wife for life 
and upon her death to his son, Albert, until the latter 
should reach the age of 21, when one-half of the income 
should be paid to him for life and one-half of the cor- 
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pus of the estate delivered to him absolutely. Upon 
Albert’s death the estate held in trust, be it the whole 
or one-half part thereof, was directed to be paid to 
the lawful issue of Albert or in default of such issue 
to his next of kin. The testator was survived bv his 
wife and son'. The son died at the age of thirty-three. 
The wife died after the son. The trial court held that 
the son’s remainder was subject to be divested by death 
before the termination of the trust, and that the prin¬ 
cipal was, therefore, to be divided among the son’s is¬ 
sue and next of kin and not distributable under his 
will. This was aflSrmed, the Court saying (p. 245): 

‘^Whatever right he had, whether it be classified 
as vested or contingent, was subject to be divested 
by his death before his mother. The Trustee at 
the appointed time was not merely to convey or 
assign. It was also to deliver. Conveyance and 
delivery were impossible while the trust for the 
mother was outstanding. The trust for the son 
was not to be divided into halves before it began, 
and it was not to begin until the prior trust had 
ended. If on his mother’s death he was alive and 
of age, he was to become the owner of one-half of 
the estate, and pro tanto the trust wnuld end. If 
on his mother’s death, he was not alive, convey¬ 
ance and deliverv of ‘all the estate then held in 
trust, be it the w’hole or one-half part thereof,’ 
wns to be made to his issue, or, if there were none, 
to his next of kin. Majority did not give an in¬ 
defeasible title to the half without survivorship 
at the end of the primary trust, and survivorship 
did not give it after the attainment of majority. 
The son satisfied one and only one of the pre¬ 
scribed conditions. If he had reached tw^enty-one 
and had survived his mother, half of the estate 
and not the whole, would have been held in trust 
at his death and only half of it would have gone to 
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his issue. He did reach twenty-one but did not 
survive his mother. As a consequence, the whole 
was held in trust both at his death and at hers, 
and the w^hole, and not merely half, is to be con¬ 
veyed under the will. The direction to distribute 
upon the death of the son is subject to the condi¬ 
tion that the mother be then dead. The same con¬ 
dition attaches to the direction to divide upon 
majority. ; 

The foregoing case is significant because' it shows 
the New York Court of Appeals follows the distinction 
originally made in the case of Moore v. Littel {supra). 

In New York Life Insurance & Trust Company v. 
AVinthrop, 237, N. Y. 93, there was involved another 
provision of the will of Jabez A. Bostwick. By the 
provision here in question testator devised oiie-third of 
his estate in trust to pay the income to his wife for 
life and upon her death to pay the income to his 
(laughter for life. Upon the daughter’s death the 
Trustee was directed to convey the estate held in trust 
to the lawful issue of the daughter, and in default 
thereof to her next of kin. Testator’s daughter pre¬ 
deceased his wife. Upon the wife’s death the question 
arose as to how the Trustee should distribute, whether 
between the next of kin in being at.the death of the 
daughter, or only those surviving at the time provided 
for distribution. After pointing out that if there had 
been issue born their interests would have been de¬ 
feasible at least until their mother’s death, the Court 
said (p. 102). i 

“No doubt, it would have been possible by ap¬ 
propriate words, as, for example, by words of 
direct gift, coupled it may be, with other tokens 
of intention (Matter of Bump, 234 Nl Y. 60) to 
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clothe the issue, if any, with an indefeasible in¬ 
terest which would have passed to their ovu suc¬ 
cessors in title, though they died before their 
mother. That is not what the testator did. We 
deal, therefore, with a gift which, at least up to a 
certain point, was contingent and defeasible, a gift 
to which survivorship at some time in the future 
was annexed as a condition. Since a contingency 
existed, since the testator did not intend that the 
interests of issue should vest as soon as thev were 
born, his expectation must have been that the 
vesting would be postponed until the trust was at 
an end (citing cases). If it was postponed till then 
for issue, it was postponed for next of kin. * * * 

‘ ‘ At present, we confine ourselves to the holding 
that the point of time which fixes the ascertain¬ 
ment of the class of issue and the vesting of their 
interest, is the one to which we must look in de¬ 
fining who constitute the class described as next of 
kin (Hutchinson v. National Refuges for Home¬ 
less and Destitute Children, 1920 A. C. 749) When 
we speak in this connection of the vesting of an 
interest, we mean, of course, a vesting that is ab¬ 
solute and final. The statutory definition of vested 
and contingent estates sheds little light upon the 
problem, for an estate may be vested within the 
definition of the statute, though defeasible* by 
death before the moment of division. * * * 

“The only significant distinction for the pur¬ 
pose now- in view^ is betw^een an estate that is abso¬ 
lute and one subject to condition (Matter of Curtis 
142 N. Y. 219, 223; Matter of Seaman, 147 N. Y. 
69, 75). 

‘ ‘ Survivorship being a condition, w^e hold that it 
is survivorship at the time of distribution.’’ 

The Supreme Court of the United States in Poor vs. 
Considine, 6 Wall. 458, quoted with approval the de¬ 
cision of the Supreme Court of Massachusetts, as 
follow^s: 
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^‘This rule is thus stated with more fulness by 
the Supreme Court of Massachusetts:' ‘Where a 
remainder is limited to take effect in possession, if 
ever, immediately upon the determination of a par¬ 
ticular estate, which estate is to determine by an 
event that must unavoidably happen by the efflux 
of time, the remainder vests in interest: as soon as 
the remainderman is in esse and ascertained, pro¬ 
vided nothing but his own death before the deter¬ 
mination of the particular estate will prevent such 
remainder from vesting in possession; yet, if the 
estate is limited over to another in the event of the 
death of the remainderman before the idetermina- 
tion of the particular estate, his vested estate tvill 
he subject to be divested by that event, and the in¬ 
terest of the substituted remainderman which was 
before either an executory devise or a contingent 
remainder, wull, if he is in esse and ascertained, be 
immediatelv converted into a vested remainder. ’ ’ 
See also as to the effect of a gift over— 

Paget vs. Melcher, 156 N. Y. 399. ! 

Re Melcher, 24 R. I. 575. 

Engel vs. State, 65 Md. 539. 

Page vs. Wills, Vol. 2, Sec. 1116. 

In view of the foregoing decisions, we submit it 
clearly appears that even if the estate grabted Eliza¬ 
beth Stockdale were vested, it was subsequently di¬ 
vested by her death in the life of Mrs. Clark. Counsel 
for appellant in his argument in the Courts below, and 
before this Court, anticipating this obstacle' undertook 
to meet it by claiming that when an interest'is given or 
a life estate devised in one clause of a will, it cannot 
be cut down or taken away by raising a doubt from 
other clauses but only by express words or b'y clear and 
undoubted implication, and in support of this proposi¬ 
tion, he cites Montgomery vs. Brown 25 D. C. App. 490. 
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(appellant’s brief, p. 34) The rule stated is not ques¬ 
tioned, but the assertion of the rule by appellant neces¬ 
sarily involves a specific recognition of the other un¬ 
doubted rule that though once vested an estate may he 
divested. But the principle relied upon is of no impor¬ 
tance as we view the matter, since in this case, to quote 
the appellant’s words, the remainder is ‘‘cut down or 
taken away” by “express words,” and is not left to 
“implication,” doubtful or otherwise. 

It was urged in the argument below, that “the best 
evidence of the fact that the testator wanted Elizabeth 
Stockdale (if she survived her mother, uncle and 
Aunt Mary)‘ to have an indefeasible interest in his 
estate, is the use by him of the following language 
after the above gift: ‘their executors, administrators 
and assigns.’ ” etc. 

But clearly, as has been held, these words have no 
such purpose or effect. 

“The further words ‘to them and their heirs 
and assigns forever’ do not describe the devisees, 
but the quantity of their estate, or, in other words 
merely show that the estate to be taken by virtue 
of the previous words is an estate in fee.” 

Thompson vs. Ludingcon, 104 Mass. 193, 194. 

“The words ‘heirs and assigns’ are used merely 
as words of limitation of the estate in case of a 
taking and not to denote substituted devisees,'^ 

Ee Melcher, 24 E. I. 575, 

Daboll vs. Field, 9 E. I. 266. 

In view of the foregoing, it seems manifest that by 
a proper application of the well settled rules of law, 
appellant’s claim of right to share in the fund in con¬ 
troversy cannot be sustained. But in addition to the 


rules and principles of law referred to in the foregoing 
pages, the Administrator feels persuaded by the fun¬ 
damental and guiding principles that all rules and pre¬ 
sumptions are subordinate to the intent of testator 
where that is ascertained, and that technical significa¬ 
tion of words and technical rules yield to such intent. 

After reading the briefs of counsel and hearing their 
arguments, if the Court will turn to the will and read 
the second paragraph, it may well wonder how any 
controversy can arise over the intention of Mr. Clark. 
In clear, unambiguous and perfectly intelligible lan¬ 
guage, he expressed his intentions thus: 

‘^But should neither (of my brother or sisters) 
be living at my wife's death, the same (the fund 
in controversy) shall go absolutely to such of the 
children and descendants of my said brother and 
of my said sisters as may then be living, they to 
take by representation’’ etc. 

To take the fund a child or descendants: must ‘ ‘ then 
be living.” This necessarily means, living at the 
time of the wife’s death, for there is no other time 
to which ‘‘then” can refer. The appellant claims it 
refers to the time of death of the brother and sisters 
of the testator. If the words used by the testator mean 
anything at all, they certainly have no such meaning. 
Elizabeth Stockdale was not living “at my vdfe’s 
death.” The appellant is not a child or descendant 
“of my said brother and of my said sisters,” and he 
cannot, as the will provides should be done, “take by 
representation.” Since only the MacCoys are descen¬ 
dants of one “of my said sisters” living at the time 
of the death of the testator’s wife, they and they alone 
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are the persons mentioned in the will, and they and 
they alone are therefore entitled to the fund bequeathed 
by the second paragraph of the testator’s will. He 
did not bequeath, nor by the remotest possibility did 
he intend, by this paragraph of the will to bequeath any 
part of his estate to the residuary legatee under the 
will of a niece who died in the life time of his wife. 

THE! NINTH ITEM OF THE WILL. 

At the time of his death William E. Clark was the 
owner of a farm in Fairfax County, Virginia, known 
as “Hayfield.” By Section IX of his will he devised 
this farm to his ^^ife, Susan Frances Clark, and his 
brother, James E. Clark, for their joint lives and the 
life of the survivor of them, with remainder to his 
sisters, Mary P. Logan and Pattie C. Stockdale, if then 
living, for their lives and the life of the survivor of 
them, with remainder in fee to the descendants of his 
said sisters. 

After the death of the testator and during the life 
time of his widow, and as authorized by the will, this 
farm was sold and the proceeds converted into certain 
securities which are now held bv the administrator de 
bonis non of the estate of William E. Clark. The fund 
thus created is one of the two funds now held bv the 
administrator for distribution. The grandchildren 
of Mary P. Logan, referred to herein as the MacCoy 
interests, claim the entire fund, while the appellant, 
as the residuary legatee under the will of Elizabeth 
Stockdale, a daughter of Pattie C. Stockdale claims 
half thereof. Because of these conflicting claims, the 
administrator requested the court below to instruct 
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him as to the proper distribution of the fund in ques¬ 
tion. The Court below held that the MacCoy inter¬ 
ests were entitled to the whole of it. The proper dis¬ 
tribution of this fund requires the construction of Arti¬ 
cle IX of the will. That ilrtiele, so far as important, 
provides as follows: 

i 

“Upon the death of the survivor of my said 
two sisters, or in the event that neither be living 
at the termination of the life estates in said farm 
so devised to my said wdfe and brother or in the 
further event that neither my said wife nor 
brother nor either of my said two sisters survive 
me * I do hereby give and devise the same 

to the children of my said two sisters and the 
issue of such children as may then be deceased 
* * as tenants in common, so * * * that 
such issue of a deceased child * * * shall take 
equally among them such parts or shares only 
which his, her or their deceased parent or parents 
would have taken, if living * * 

The appellant claims that the interest of Elizabeth 
Stockdale was a vested remainder, with possession de¬ 
ferred until the termination of the life estates, and 
that, as an incident to such interest, she possessed the 
power to devise such interest to the appellant. The 
argument in support of this claim is the same as 
that advanced in support of the claim to the fund 
arising under the second paragraph of the will hereto¬ 
fore considered, and • he presented it by inquiring, 
“Suppose the life tenants died immediately after the 
testator, would not Elizabeth Stockdale 'have imme- 
diatelv taken a vested remainder in fee,’^ and he an- 
swers his own inquiry by stating that “the test of a 
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vested remainder is whether there is in esse at the 
death of the testator a person to take in fee the estate 
upon the termination of the life estates.’’ Since the 
correctness of the test of a vested remainder relied 
upon has been fully considered by us in our discussion 
of the provisions of paragraph two of the will, no 
further discussion thereof will be made in this con¬ 
nection. To the extent that it is applicable, we re¬ 
spectfully refer to that discussion. 

In the consideration of Item IX, we have but little, 
if anything, to add to the argument that will be sub¬ 
mitted on behalf of the MacCov interests. We desire 
however to emphasize the suggestion that in the con¬ 
struction of this provision of the will, great weight 
should be given to the desire of the testator, apparent 
throughout his will, to have his estate kept in his 
familv. 

AMiile the provisions of this section are different 
from the provisions of paragraph two, the same intent 
on the part of the testator seems apparent, that is to 
say, that only those of his descendants who might be 
living at the death of his wife, should take his estate. 
If it be true, as we claim it is, that the general purpose 
of the testator was to have his blood relatives onlv 
enjoy his estate, then we think the ascertainment of 
his intention by the provisions of Item IX will be 
aided by a consideration of the provisions of Item 
I in connection therewith, where such intention is 
not only clearly but definitely and conclusively ex¬ 
pressed. 

The will devises the property upon the death of the 
survivor of his sisters, or in the event neither be living 
at the termination of the estates granted his wife and 
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brother, or in the event neither his wife nor his 
brother nor either of his sisters should survive him, 
to the children of his sisters and the issue of such chil¬ 
dren as may then be deceased. This provision cer¬ 
tainly negatives the idea that the children who might 
die before the life tenants should have a vested estate, 
since the testator declares that the issue of such chil¬ 
dren are to take the shares which their parents would 
then take ‘‘if living.’’ They might not receive any¬ 
thing under the will, upon the death of the life tenants, 
if the interest granted was a vested one, since if vested 
as claimed, such vested renaainder-man might; and could 
dispose of such interest in the meantime as it appears 
Elizabeth Stockdale attempted to do. In other words, 
the language used by the testator indicates that there 
was something to be received by the issue of the chil¬ 
dren “then deceased” upon the death of the last sur¬ 
viving life tenant. This view is supported by this 
suggestion: Suppose Elizabeth Stockdale had left a 
child who was living at the death of Mrs. Clark and 
that she, Elizabeth, had left her entire estate by will 
to the appellant. Would the court, in construing this 
section, hold, in a controversy between such child of 
Elizabeth and the appellant, that the appellant would 
participate in the Clark estate to the exclusion of the 
living child? We submit not, because the testator in¬ 
tended and has declared that the issue of a deceased 
sister, living at the death of his wife, should share in 
his estate. We cannot believe it will be held that by 
Item I and Item IX of his Will, William E. Clark in¬ 
tended to provide that upon the death of liis wife, a 
total stranger claiming under the will of a deceased 
niece, might receive half of his estate while a living 
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grandcliild of a deceased sister would receive nothing. 

While it is true that in some jurisdictions the words 
“would have taken if living’^ have been held to create 
a vested remainder, it is also true that in many other 
jurisidiclions the contrary has been held. But these 
words do not stand alone nor are thev to be consid- 
ered alone. Thev must be considered in connection 
with the last sentence of Item IX, and that sentence 
clearly indicates, it seems to us, that “children^’ must 
be living in order to take. 

In as much as we have fully discussed the test, from 
a legal standpoint, upon which the appellant relies in 
support of his claims, and since it would merely in¬ 
volve a repetition of the argument that will no doubt 
be advanced on behalf of the MacCoy interests, no 
further discussion of this paragraph will be made by 
us. 

CONCLUSION. 

Summarizing the points presented in the foregoing 
pages, it seems to us that Elizabeth Stockdale, having 
predeceased testator’s wife, had not at lier death an 
indefeasible interest which she might devise; that by 
his will the testator intended that the fund now in the 
hands of the Administrator should be distributed to 
the graiidcliildren of Mary P. Logan, testator’s de¬ 
ceased sister; that this conclusion is supported by well 
settled rules of law which have received the approval 
of the Supreme Court of the United States, of this 
Court and other Courts of respectable authority; that 
such was the evident intent of the testator and is ap¬ 
parent on the face of his will and accordingly should 
])e observed. The Administrator, therefore, respect¬ 
fully submits the controversy between the claimants to 
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the fund in his custody to the Court for direction as to 
its proper distribution. 

j 

Respectfully submitted, 

Edwin C. Brandenburg; 

Clarence A. Brandenbxjkg, 

Louis M. Denit, 

Attorneys for Administrator, 
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FACTS. 


William E. Clark, a resident of the District of 
Columbia, died in 1895. He had no children. ‘ He was 
survived by his wife Susan Frances Clark, and by the 
following next of kin: 

a. The children of his deceased sister Sarah Mc- 
Giffin (not concerned in this case). 

b. James E. Clark, his brother. 

* I 

c. Pattie C. Stockdale, his sister. 

I 

d. Mary P. Logan, his sister. 

By his will Mr. Clark gave his wife a house in 
Washington, certain tangible personal property, a life 
interest in certain stock and a life interest in certain 
real estate in Virginia. All the rest of his property 
he gave to persons of his own blood. 

The questions presented to the Court arise out 
of the gifts of remainders after the above life estates 
to Mrs. Clark. 

(1) The First Fund. 

i 

By Section I of his will the testator gave;his stock 
of the United States Electric Lighting Company, and 
all but ten shares of his stock of the Central: National 
Bank of Washington City, to his wife for life with 
remainder to his collateral relations in the following 
terms: ; 

also give and bequeath all of the capital 
stock . . . to my said wife to hold, use and enjoy 
during her life; remainder upon her death to be 
held, used and enjoyed by my said brother James, 
and my sisters Pattie C. Stockdale and' Mary P. 
Logan, should they all survive her; if not^ for such 
of them as may be then living, for and during 
their lives and the lives of the survivors and sur¬ 
vivor of them; with remainder upon the! death of 
all three (3) of them, to such of their children and 
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descendants as may be living at the death of the 
survivor of them, their executors, administrators 
and assigns, as tenants in common, share and share 
alike, so that such children and their descendants 
will take by representation and in right of their 
deceased parent and parents, respectively, and not 
per capita, and in default of any such children or. 
descendants, then the said stocks shall go to and 
be held by my next of kin according to the laws 
governing the distribution of intestates’ personal 
property now in force in the District of Columbia, 
their executors, administrators and assigns; 
should my said brother or but one of my said sis¬ 
ters survive my said wife, then the whole bene¬ 
ficial use in said stocks shall be enjoyed by that 
one for his or her life; but should neither be alive 
at my wife’s death, the same shall then go abso¬ 
lutely, to such of the children and descendants of 
my said brother and of my said sisters as may 
then be living, they to take by representation as 
aforesaid, and in default thereof, to go to and be 
held by my next of kin, as aforesaid.” 

The testator and the persons named in the above 
provision have died in the following order: 

1. The testator—1895. 

2. James E. Clark—1897—no issue. 

3. Pattie C. Stockdale—1904—leaving 
3a. a daughter Elizabeth C. Stockdale. 

4. Mary P. Logan—1911—leaving 

4a. Four children of a deceased daughter, all 
of them now living—Mary Helen MacCoy, 
Jean MacCoy Allis, W. Logan MacCoy and 
Marjorie N. MacCoy, in whose behalf this 
brief is filed. 

3a. Elizabeth C. Stockdale—1923—never mar¬ 
ried. 

5. Testator’s widow, Susan Frances Clark—1926. 
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I 

The following chart shows the situation: • 

(4) Mary P. (i) William E. (2) James E. (3) Pattie C 
Logan Clark, 

d. 1911 Testator, 

d. 1895 
M. (5) Su¬ 
san Frances 
Clark, d. 1926 

Emma Lo¬ 
gan MacCoy 
d. 1906 

I 

(4a) Mary Helen MacCoy 
Jean MacCoy Allis 
W. Logan MacCoy 
Marjorie N. MacCoy 

Since the testator’s widow has died, the principal 
of the trust fund must now be distributed. The four 
grandchildren of Mary P. Logan (4a in the above 
table) claim the entire fund as ‘‘descendants of my 
said brother and of my said sisters” living at the 
widow’s death. Elizabeth C. Stockdale’s executor and 
residuary legatee, John D. Jewell, claims half of the 
fund on the ground that Elizabeth C. Stockdale had 
a vested interest in such half. John D. Jewell is no 
relation to the testator and was, we believe, entirely 
unknown to him. 

i 

(2) The Second Fund. 

By Section IX of his will the testator devised cer- 
tain real estate in Virginia, known as Hayfield, to his 
wife and brother for their lives and the life of the sur¬ 
vivor of them, with remainder to his sisters for their 
lives and the life of the survivor of them, with re¬ 
mainder in fee to his sisters’ descendants.' The lan¬ 
guage of this gift is as follows: 

I 

“I give and devise all of those three certain 
and adjoining tracts or parcels of land ... to 


Clark 
d. 1897 


Stockdale 
d. 1904 



(3a) Elizabeth 
C. Stock- 
dale 

d. 1923 no 
issue 


Executor, Apjpellant 
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my said wife and brother, if both survive me, for 
and during their joint lives, and the live of the 
survivor of them, but should only one of them 
survive me, then to the one living at my death, for 
and during his or her life: remainder after the 
death of such survivor unto the use of my sisters, 
Mary P. Logan and the said Pattie C. Stockdale, 
if both be then living, for and during their joint 
lives, and the life of the survivor of them, but if 
only one of my said sisters be living at the time of 
the death of the survivor of my said wife and 
brother, as aforesaid, then to the one living at 
the death of such survivor, for and during her life. 

“Upon the death of the survivor of my said 
two sisters, or in the event that neither be living 
at the termination of the life estates in said farm 
so devised to my said wife and brother, or in the 
further event that neither my said wife nor brother 
nor either of my said two sisters survive me, it is 
my will that said several tracts of land and im¬ 
provements and appurtenances so comprising my 
said farm, in said County of Fairfax, shall go, and 
I do hereby give and devise the same to the chil¬ 
dren of my said two sisters and the issue of such 
children as mav then be deceased, their heirs and 
assigns forever, in equal shares, as tenants in com¬ 
mon, so always, however, that such issue of a de¬ 
ceased child or children, if any, shall take equally 
among them such parts or shares only which his, 
her, or their, deceased parent or parents would 
have taken, if living, per stirpes and not per cap¬ 
ita. And in default of such children or issue 
thereof, of my said two sisters, or of either of 
them, living on the happening of either of the 
events aforesaid, then I give and devise the said 
several tracts of land, so comprising my said 
farm, unto and to the use of my right heirs at law, 
their heirs and assigns forever.’’ 


The real estate was sold during the widow’s life 
estate and the principal of the trust fund thus created 
must now be distributed. The MacCoys, who are the 
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four grandchildren of Mary P. Logan, claim the entire 
fund as the only descendants of the two sisters living 
at the end of the widow’s life estate. John D. Jewell 
claims half of the fund as executor and residuary lega¬ 
tee of Elizabeth C. Stockdale on the ground that Eliza¬ 
beth C. Stockdale had a vested interest in such half. 

The Supreme Court has aw’arded all of both funds 
to the MacCoys and John D. Jewell has taken! this ap¬ 
peal. 

This brief is filed on behalf of the MacCoys. 


ARGUMENT. 


(1) The First Fund. 

The provisions of the will may^Tairly be para¬ 
phrased as follows: 

1 

To my said wife, to hold To my wife for life, 
use and enjoy during her 
life; 


Remainder upon her 
death to be held, used and 
enjoyed by my said 
brother James, and my 
sisters Pattie C. Stock- 
dale and Mary P. Logan, 
should they all survive 
her; if not, for such of 
them as may be then liv¬ 
ing, for and during their 
lives and the lives of the 
survivors and survivor of 
them; 


_ I 

(1) Remainder to my 
brother and two sis¬ 
ters for the life of the 
survivor of them. 


with 


I 
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With remainder upon 
the death of all three (3) 
of them, to such of their 
children and descendants 
as may he living at the 
death of the survivor of 
them, their executors, ad¬ 
ministrators and assigns, 
as tenants in common, 
share and share alike, so 
that such children and 
their descendants will take 
by representation and in 
right of their deceased 
parent and parents, re¬ 
spectively, and not per 
capita. 

And in default of anv 
such children or descend¬ 
ants, then the said stocks 
shall go to and be held by 
my next of kin according 
to the laws governing the 
distribution of intestates’ 
personal property now in 
force in the District of 
Columbia, their executors, 
administrators and as¬ 
signs ; 

Should mv said brother 
or but one of my said sis¬ 
ters survive my said wife, 
then the whole beneficial 
use in said stocks shall be 
enjoyed by that one for 
his or her life; 


Remainder oh the death 
of such survivor to my 
brother’s and sisters’ then 
living descendants per 
stirpes. 


or 


If no such descendants 
to my next of kin. 


(2) If only one of my 
brother and sisters 
survives mv w i f e, 
that one gets a life 
estate in the whole. 
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But should neither be 
alive at my wife’s death, 
the same shall then go ab¬ 
solutely, to such of the 
children and descendants 
of mv said brother and of 
my said sisters as may 
then be living, they to 
take by representation as 
aforesaid. 

And in default thereof, 
to go to and be held by my 
next of kin, as aforesaid. 


(3) If none of my broth¬ 
er and sisters survive 
my wife, remainder 
on my wife’s death to 
the then living de¬ 
scendants of m V 
brother and sisters. 

or 

If no such descendants, 
to mv next of kin. 


The testator in this section has started out with a 
life estate to his wife, and has followed it by provisions, 
each entirely separated from the other, according to 
whether some, or one or none of his brother land sis¬ 
ters should survive his wife: 


(1) If two or three survive my wife, 

to said two or three for life, with remainder 
to such of their descendants as shall ; survive 
them; 

(2) If only one survives my wife, 
to that one for life; 


(3) If none survive my wife, 

then on my wife's death, to the then living 
descendants of my brother and sisters. 

Kach ot* these provisions is in a separate water¬ 
tight compartment. Each of the first and third covers 
the ground fullv from the time of the wife’s death to 
the vesting of the remainder in fee. (The second is 
apparently to amplify the first.) Only (3) has taken 


8 


effect. The wife has outlived the brother and sisters 
and only children and descendants living at the wife’s 
death can take, for the will says 

' ‘‘but should neither be alive at my wife’s death 
. . . to such of the children and descendants of 

my said brother and of my said sisters as may 
ihen be living.” 

We do not see how the testator could have made 
this meaning plainer. 

The appellants’ theory is that the testator gave a 
life estate to his wife, followed by a life estate to his 
brother and sisters, with remainder in fee to such of 
their descendants as were living at the death of the 
survivor of his brother and sisters. The express pro¬ 
visions at the end that if the wife survived the brother 
and both sisters, the fund should at her death go “to 
such of the children and descendants of my said brother 
and of my said sisters as may then be living” is ex¬ 
plained as referring not to the vesting of the estate but 
to its enjoyment only. 

There are three flaws in this argument: First, it 
assumes an absolute gift to descendants of the brother 
and sisters living at the death of the survivor of the 
brother and sisters. But there is no such gift. The 
will, as we have said, provides first a complete set of 
remainders if anv of the brother and sisters survive 
the wife, and next a complete set of remainders if none 
of the brother and sisters survive the wife. Elizabeth 
C. Stockdale could not take unless (1) a brother or sis¬ 
ter survived the wife, and (2) Elizabeth C. Stockdale 
survived the brother and both sisters. 

Since none of the brother and sisters survived the 
widow, it does not help Elizabeth C. Stockdale to have 
been alive when the survivor of the brother and sisters 
died. There is no gift to her class in the circumstances 
which have happened. The only gift to the descendants 
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living at the death of Mrs. Logan (the survivor of the 
brother and sisters) is predicated on at least one of the 
brother and sisters surviving the widow, evidently so 
that those who took in remainder would be living when 
they took. 

The second flaw in the appellants’ argument is his 
distinction between vesting in interest and vesting in 
enjoyment. He argues that the earlier part of the sec¬ 
tion vested an interest in Elizabeth C. Stockdale, and 
that the later part, referring to descendants ‘^then liv¬ 
ing” at the death of the widow, applies only to ‘‘en¬ 
joyment in possession.” Now, Elizabeth C. Stockdale 
cannot possibly fall within the class of descendants 
“then living” at the death of the widow, and so cannot 
now be entitled to enjoyment in possession. How does 
it profit her to have a vested interest if she cannot 
enjoy it? 

The truth is that the distinction between vesting 
in interest and vesting in enjoyment applies| only to 
cases in which both are in the same person ori persons 
and the times for the two kinds of vesting are different. 
For instance, a gift to John to be paid to him at the age 
of twentv-one is commoiilv said to vest in interest at 
the testator’s death, but not to vest in enjoyment until 
John is twenty-one. If John dies a minor, the distinc¬ 
tion is important. Foote v. Peaslee, 237 N. Y. 586, cited 
on page 32 of appellant’s brief, is a case of this kind. 
But to say that a gift has finally vested in interest in 
one person or class and is to be enjoyed by another per¬ 
son or class is to state an impossibility. If Elizabeth 
C. Stockdale had left a son to survive the testator’s 
widow, would her executor now have had an estate 
vested in interest while her son had an estate vested in 
possession? This test shows the fallacy of the appel¬ 
lant’s argument. 

The third flaw in the appellant’s argument is his 
failure to reckon with the divesting of interests. Even 
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if the earlier part of Section I gave Elizabeth C. Stock- 
dale a vested interest, such interest would plainly be 
divested on her failure to survive the wddow, for the 
will savs that onlv those descendants who survive the 
widow are to take. 

The appellant also notes that the gift on which 
he relies is to tenants in common and not to joint ten¬ 
ants, and therefore concludes that survivorship w’as 
not intended. It seems to us that he has confused two 
kinds of survivorship. That the persons who take will 
take as tenants in common without survivorship as in 
joint tenancy, has no bearing on the decision of whether 
those who take must survive the widow. One survivor¬ 
ship is inter se, the other is a survivorship of the 
widow. 

The appellant states on page 16 of his brief that 
we take the earlier and later parts of Section I to be 
‘^wholly irreconcilable.” This misconceives our posi¬ 
tion. We take them to be well worded provisions cover¬ 
ing entirely separate contingencies, and therefore en¬ 
tirely consistent with each other. 

Stress is laid on the testator’s probable wish to 
provide for his niece, Elizabeth C. Stockdale, whether 
or not she survived the widow. And vet the testator 
provides at the end of the quoted passage not only that 
the fund shall go on his wife’s death to then living de¬ 
scendants of his brother and sisters, but that it shall 
go to his next of kin, in default of such living descend¬ 
ants. If he wanted to give Elizabeth C. Stockdale a 
vested interest, whether she survived the widow or not, 
why provide for what should be done if no descend¬ 
ants were ‘‘then living”? 

It seems quite natural that a man should wish to 
limit a remainder so that it will be taken by persons 
living at the end of the life estate. Mr. Clark has done 
this as clearly as he could have done it. He considered 
the chance that his widow would survive his brother 
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and both sisters and the chance that she would not, and 
in either event provided that the remainderihen should 
be persons living when all four life tenants' had died. 
We have heard no suggestion as to language more ap¬ 
propriate for the purpose desired. 

I 

(2) The Second Fund. 

The provisions of paragraph IX may: fairly be 
paraphrased as follows: 


To my said wife and 
brother, if both survive 
me, for and during their 
joint lives, and the live of 
the survivor of them, but 
should only one of them 
survive me, then to the one 
living at my death, for and 
during his or her life: 

Remainder after the 
death of such survivor 
unto the use of my sisters, 
Mary P. Logan and the 
said Pattie C. Stockdale, 
if both be then living, for 
and during their joint 
lives, and the life of the 
survivor of them, but if 
only one of my said sisters 
be living at the time of the 
death of the survivor of 
my said wife and brother, 
as aforesaid, then to the 
one living at the death of 
such survivor, for and 
during her life. 


1. To wife and brother 
and the survivor of 
them for life. 


2. Remainder to two sis¬ 
ters and the survivor 
of them for life. 
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Upon the death of the 
survivor of mv said two 
sisters, or in the event 
that neither be living at 
the termination of the life 
estates in said farm so de¬ 
vised to my said wife and 
brother, or in the further 
event that neither mv said 
wife nor brother nor 
either of my said two sis¬ 
ters survive me, it is mv 
will that said several 
tracts of land and im¬ 
provements and appurte¬ 
nances so comprising my 
said farm, in said Countv 
of Fairfax, shall go, and 
I do hereby give and de¬ 
vise the same to the chil¬ 
dren of mv said two sis- 
ters and the issue of such 
children as mav then be 
deceased, their heirs and 
assigns forever, in equal 
shares, as tenants in com¬ 
mon, so always, however, 
that such issue of a de¬ 
ceased child or children, 
if any, shall take equally 
among them such parts or 
shares only which his, her, 
or their, deceased parent 
or parents would have 
taken, if living, per stirpes 
and not per capita. 


3. After wife, brother, two 
sisters and I are all 
dead, to the then living 
(?) descendants of my 
sisters, per stirpes. 
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And in default of such 4. And, if no such then liv- 
children or issue thereof, ing descendants, to my 
of my said two sisters, or heirs, 
of either of them, living on i 

the happening of either of 
the events aforesaid, then 
I give and devise the said i 

several tracts of land, so 
comprising my said farm, 
unto and to the use of mv 
right heirs at law, their 
heirs and assigns forever. 

In this provision ‘‘children” means the children 
of a sister. Elizabeth C. Stockdale was the child of a 
sister. Did she, though now dead, take a vested re¬ 
mainder? We say no. The gift to “the children of my 
two sisters” is explained by the provisions imme¬ 
diately following it and gives remainders only to those 
children who survive all the life tenants. 

In this provision the testator has, as in Section I, 
started with a life estate. But in Section' I he put in 
separate compartments the complete set of life estates 
and of remainders which were to follow the first life 
estate, acording to whether one or more of none of his 
brother and sisters survived his wife. In! Section IX, 
on the other hand, he uses a different method; he gives 
life estates to his wife and brother, followed by life 
estates to his sisters, and then lumps together all the 
remainders in fee bv saving that after all the life 
tenants are dead, the property shall go to certain de¬ 
scendants, and in default thereof, to his heirs. 

Hence the remainders in fee in Section IX must 
be considered together as part of a complete scheme; 
they cannot be separated according to the: kind of life 
estate which each is to follow, as in Section I. 
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The substance of the whole section through the 
words “Countv of Fairfax” is 

“To mv wife and brother for life, with re- 
mainder to my sisters for life, and after they are 
all gone,” then over. 

The gift over is to “the children of my said sisters 
and the issue of such children as mav then be deceased 
. . . such issue to take the share which their de¬ 

ceased parent would have taken if living.^' This lan¬ 
guage argues forcibly for remainders in the children, 
contingent on their being alive to take, since issue are 
to take what children would have taken if living. The 
natural corollary is that children are not to take, if 
not living. 

The persuasive force of this language becomes 
conclusive when combined with the sentence imme¬ 
diately following: 

“And in default of such children or issue 
thereof, of my said two sisters, or of either of 
them, living on the happening of either of the 
events aforesaid, then 1 give . . . the land to 

. . . my rights heirs at law.” 

This last sentence gives the fund to the testator’s 
heirs at law if none of his sisters’ children survive the 
life tenants. The onlv reasonable inference from this 
is that if any of the sisters’ children did survive the 
life tenants,' they would take the fund. The last sen¬ 
tence is to cover the only situation not covered before, 
and to avoid intestacv in anv event. 

The testator was thinking all the time of living 
persons able to take at the end of the life estates. Had 
he expected such a person as Elizabeth C. Stockdale 
to take a vested remainder he would not have troubled 
to make this last provision, for the gifts of vested re- 
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mainders to ‘‘children’^ would already have covered 
the situation. 

Without the final sentence the case would be 
doubtful, since the words ^^and the issue of children 
then deceased, such issue taking the share which their 
parent would have taken if living” while strongly per¬ 
suasive, are perhaps not conclusive, of the conclusion 
that only issue now living can take. The cases on this 
point are at variance. But we can find only one case 
containing not only the provision just quoted but also, 
as in our case, a gift over in default of living issue. In 
this case the remainders were held to be contingent on 
surviving the life tenancy. 

Paget v. Melcher^ 156 N. Y., 399. Stevens be¬ 
queathed personal property to his wife for life and 
provided that on her death the property shall be¬ 
long to my children, the descendants of any deceased 
child to take the share their parent would have taken if 
living, and if no descendants of mine survive my said 
wife, then said property shall belong” to certain 
residuary legatees. One of the testator’s three chil¬ 
dren predeceased the wife, leaving no issue, and on the 
wife’s death the executors of the deceased child 
claimed a third of the principal. 

I 

The Court of Appeals held that only; living de¬ 
scendants could take. If, the Court said,' all three 
children had vested remainders the property could not 
in any event go to the testator’s residuary legatees. 
The gift to the residuary legatees in case no descend¬ 
ants survived the wife ‘‘of necessitv shows that he 
did not intend that his children should have such a 
vested interest in the property during the lifetime 
of his wife as to make it pass under their wills or go 
to their next of kin.” ! 
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The same will was similarly construed in 
Melcher, Petitioner, 24 R. I., 575. 

We cited this case in the court below, but do not 
find it mentioned in the appellant’s brief. If it were 
in this jurisdiction, it would be an unanswerable au¬ 
thority in our favor. 

In the case at bar there is an additional element 
not present in Paget v. Melcher. The final sentence 
reads “in default of such children or issue . . . 

living on the happening of either of the events afore¬ 
said” (?. e., living at my widow’s death). 

“Such children or issue” must refer to “children 
of my said two sisters and the issue of such children 
as may then be deceased” in the preceding sentence. 
As we have said, the preceding sentence itself indicates 
strongly that children or issue had to survive the life 
tenancies to take. But in the final sentence the testa¬ 
tor not onlv savs “such children or issue,” but defines 
them by adding “living on the happening of either of 
the events aforesaid,” i. e., on the termination of the 
life tenancies. Bv the word “such” he shows that he 
means the children and issue he has spoken of above; 
by the phrase “living on the happening of either of 
the events aforesaid” he shows that he means the chil¬ 
dren and issue he has spoken of above to be children 
and issue who survive the life tenancies. 

(3) Appellant’s Authorities. 

The appellant cites a number of cases which re¬ 
peat the familiar principle that the law favors an early 
vesting. With these cases we have no quarrel, since 
thev refer to doubtful cases onlv. In the case at bar 
such an aid to construction does not seem necessary. 

«r 

In a number of cases cited by the appellant there 
is either no provision for survivorship of the life ten- 
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ant, or the survivorship is expressly held to refer to 
the testator himself and not to the life tenant (as in 
Connelly v. O’Brien). 

None of the appellant’s cases contains such pro¬ 
visions as are found in the case at bar. i 

Respectfully submitted, 

GEORGE W. OFFUTT, 

SHIPPEN LEWIS,! 

Attorneys for 

Mary Helen MacCby, Jean 
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MacCoy and Marjorie N. 
MacCoy. 
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IN THE ; 

I 

Olourt cf Appeals, Stairirt nf dMumbta 

January Term, 1927. i 

No. 4573. 


JOHN 1). JEWELL, as Residuary Devisee and as Ex- 

I 

ECUTOR OF THE WiLL OF ELIZABETH C. iStOCKDALE, 
Deceased, Appellant^ 

vs, 

EDMUND H. GRAHAM, Administrator, d.b.n., c.t.a., 

Appellee, \ 

- I 

! 

REPLY BRIEF ON BEHALF OF APPELLANT. 

ITEM 1. 

i 

The Administrator's Brief. i 

Before alluding to the propositions advanced by the 
adniinistrator, the Court should be informed of certain 
facts appearing in the record in order to properly con¬ 
sider and weight his brief. 

1st. His appointinent was recommended by the Mac- 
Coys. (R. 29.) 
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2nd. Tlie^ petition seeking his appointment was 
signed by counsel who were at that time attorneys for 
the MacCoys. (R. 29.) 

3rd. The same counsel appeared as the administra¬ 
tor’s attorneys in his petition for an interpretation of 
the Will and for instructions as to distribution. (R. 
50.) 

4th. The same counsel signed the brief in adminis¬ 
trator’s behalf in this Court. 

If his argument is to be considered and weighed as 
that of a partisan litigant and not as a neutral officer 
of the Court the above facts are unimportant, but he 
takes pains to disclaim any partisanship, and appears 
‘4n the nature of a friend of the Court.” (Brief 1 and 
2 .) 

In his petition to the Court for instructions in the 
administration of testator’s estate, passing under 
items I and IX, the administrator informed the Court 
(R. 49), that— 

‘^He is unable to distribute because of the doubt 
existing as to the persons entitled to receive the 
same * and in view of said DOUBT.” 

he prayed for an interpretation of the Will and for in¬ 
structions. Yet in his brief (p. 27), he now says— 

After reading the briefs of counsel and hear¬ 
ing their arguments, if the Court will turn to the 
Will and read the second paragraph [meaning 
item I], it may well wonder how any controversy 
can arise over the intention of Mr. Clark. In clear, 
unambiguous and perfectly intelligible language, 
be expressed his intentions * * 


And again (Brief 30) he says— 
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I 


think the ascertainment of his intention 
by the provisions of item IX will be aided by a 
consideration of the provisions of item j * * * 

where such intention is not only clear but definite 
and conclusively expressed/’ 

Again (Brief 8) he says— 

‘‘No possible doubt can exist as to the intention 
of the testator with respect to the disposition of 
the personal property bequeathed by the second 
paragraph [meaning item I] of the Will under 
consideration.” | 

Why, if the administrator now thinks the Will is so 
clear, should he find it necessary to go to such length 
in attempting to persuade the Court that a rule of 
propertv of long standing should now be disregarded. 
He says (Brief 9)— ! 

“Since the first item of the Will deals with per¬ 
sonal property and undertakes to create a future 
estate therein, it is technically an executory be¬ 
quest and not a remainder.” 

The rule, however, is that the law will not construe 
a limitation in a Will into an executory devise when 
it can take effect as a remainder. Green v. Gordon, 
38 App. D. C., 443, 453. | 

The administrator undertakes (Brief 10) to support 
liis legal proposition by a quotation from, the opinion 
of Chief Justice Alvey in O’Brien v. Dougherty, 1 App. 
D. C., 156, which opinion he characterizes as being 
“verv carefullv considered.” It will be noticed, of 
course, that the Court in that case refers to what the 
English law is and not what the American' law is, as to 
personal property. 
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In America, however, the law applicable to both 
classes of j^roperty, real and personal, is alike and was 
so announced by the Supreme Court in Smith v. Bell, 
6 Peters 68, where it was said, page 78— 

‘‘The rule that a remainder mav be limited 
after a life estate, in personal property, is as well 
settled as any other principle of our law. The at¬ 
tempt to create such remainder is not opposed by 
the policy of the law, or by any of its rules. If the 
intention to create such limitation is manifested 
in a Will, the Court will sustain it.^^ 

The opinion of the Chief Justice in O’Brien v. Dough¬ 
erty, supra, is useful upon other aspects of the present 
case, as it states certain general rules of construction 
which have been finnly established and often repeated 
bv this Court—but totallv ignored bv the administra- 
tor—and which obviously apply here— 

(p. 157) Then, again, the construction that the 
term surviving refers to the death of the testator, 
rather than to the death of the tenant for life, con¬ 
forms and promotes the well settled rules of con¬ 
struction, founded on principles of reason and pol¬ 
icy, such as that a remainder will never be con¬ 
strued to be contingent when it can be taken to 
be vested, and that estates shall be held to vest at 
the earliest possible period, unless there be a clear 
manifestation of the testator to the contrary. 

(p. 162) If changes in established rules be de¬ 
sirable, let them be made by the legislature, and 
then no antecedent rights will be disturbed. 

(p. 162) If this were a devise to the sur\dving 
children as tenants in common, the complainant 
would be entitled as heir of her mother * * * (p. 
163), but this devise is to the surviving children of 
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the testator without declaring that they should 
take as tenants in common or that they should 
take the estate to be divided share and share alike, 
or in any other manner. They took the estate, 
therefore, as joint tenants, with the right of sur¬ 
vivorship among them. 

In other words the Court declared that unless a de¬ 
vise of a remainder is followed by words of inheritance, 
such as tenants in common or similar language, then 
under the common law the remaindermen would take 
as joint tenants with the right of sur\dvofship, inter 
se, as pointed out in appellant’s brief. 

I 

In the present Will, however, under both items, the 
testator uses language as strong as can bq imagined, 
showing his design and intention that there should be 
no survivorship inter se among remaindermen but that 
the three branches of remaindermen should take as 
tenants in co mm on, per stirpes; that James’ children, 
if any, should take a share; that Pattiefs children 
should take a share and that Marv’s children should 
take a share, and that they, respectively, should hold 
their shares as tenants in common and not as joint 
tenants. i 

The administrator then (Brief 12) enters upon an 
elaborate discourse of the correctness of tlie test of a 
vested remainder which has been repeatedly declared 
bv this Court. He savs— 

! 

‘‘We consider it necessary, however; to discuss 
the very basis of the appellant’s claim, since, as 
we believe, it rests upon an error in assuming that 
the true and only test of a vested remainder is 
whether there is a person in being who would 
have the right to possession should the particular 
estate immediately determine. It is bur purpose 
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to sliow^ as we think may be done, that this test is 
erroneous * * 

The administrator realizes that the decree of the 
lower Court cannot stand if this Court adheres to its 
declared test of a vested remainder, hence he seeks 
to have it adopt a new test notwithstanding the edict 
of the Court in O’Brien v. Dougherty, supra, viz.— 

‘‘If changes in established rules be desirable, 
let them be made by the legislature, and then no 
antecedent rights will be disturbed.” 

Why the administrator, who professes to be disin¬ 
terested except to see that the fund is turned over to 
those properly entitled to receive it (Brief 1, 2), should 
“consider it necessary” (Brief 12) to question the 
accuracy of a rule of property, in force in this juris¬ 
diction since the formation of our courts does not ap¬ 
pear, unless it is because he realizes that that “test” 
and the decree appealed from cannot stand side by 
side. 

Furthermore, in submitting his views concerning 
the questions in issue, what actuates the administrator 
to question the integrity of a rule of property so long 
established in view of his positions, viz.— 

(a) (Brief 8) “When no possible doubt can exist as 
to the intention of the testator with respect to 
the disposition of the personal property be¬ 
queathed by item I. ’ ’ 

(b) Brief 11) “In determining the nature of the 
estate devised, but little aid is derived from 
a resort to formal rules or a consideration of 
judicial determinations in other cases appar¬ 
ent! v similar.” 
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(c) (Brief 26) ‘‘When it seems manifest that a 
proper application of the well settled rules af 
law^ appellant’s claim of right to share in the 
fund in controversy cannot be sustained.” 

I 

(d) (Brief 27) “When the testator’s intention is 
expressed in clear, unambiguous and perfectly 
intelligible language.” 

I 

(e) (Brief 27) “Since the MacCoys are descendants 
of one ‘of my said sisters’ living atithe time of 
the death of testator’s wife, they and they alone 
are therefore entitled to the fund bequeathed 
bv the item I of the testator’s Will.” 

There being no distinction in the American Courts 
between real and personal property, in a ^ft of a re¬ 
mainder (Smith V. Bell, supra), and wheh the inten¬ 
tion appears to create such a gift in personal property 
such intention will be executed bv the Courts, the ad- 
ministrator’s contention that appellant cannot prevail 
because the gift is of personal and not real property 
mav be dismissed, for here the intention unmistak- 
ably appears. 

Chief Justice Alvey in O’Brien v. Dougherty, supra, 
in the consideration of a Will involving real estate and 
not personalty, said nothing opposed to Smith v. Bell, 
supra, but commented merely upon the state of the 
English law, neither approving nor disapproving it. 

The administrator then makes this statement (Brief 
10 )- 


“One of the rules, and a rule that appears to 
have received the approval of this Court, is that 
where personal estate is given to a person for life 
with remainder to a class, only those living at the 
date of the distribution are entitled to the fund.” 
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Chief Justice Alvey in O’Brien v. Dougherty, supra, 
pointed out the distinction between a gift of a re¬ 
mainder to a class, without designating how its mem¬ 
bers shall take and hold title, and such a gift with such 
designation, and it was held that in the ioriner case 
only the survivors of the particular estate would take 
title, but in the latter, where words of inheritance are 
used, such as tenants in common or similar language, 
each member of the class would take and own a vested 
estate which would pass by inheritance upon his death 
occurring before the life tenant; possession only being 
postponed to await the life tenant’s death. 

In his discussion of a gift of a remainder to a class. 


the administrator fails to take into account the dis¬ 
tinction pointed out by Chief Justice Alvey in that case 
between such gifts to a class, without words indicating- 
how the members of the class shall take and hold, and 
such gift containing words indicating that the mem¬ 
bers thereof shall take and hold as tenants in common. 
In the latter case the testator apportions the estate to 
the individual members of the class who take distrib- 
utivelv or severallv, whei-eas in the foi-mer case, thev 
take as joint' tenants or by survivorship upon the ter¬ 
mination of the particular estate. 

Summarizing his discussion of the supposed errone¬ 
ous definition or test of a vested remainder adopted 
by this Court and the United States Supreme Court, 
the administrator says (Brief 19)— 


‘AVe therefore respectfully submit that at com¬ 
mon law, and also at the present time rightfully, 
the estate created by the paragraph of the Will 
under consideration, was a contingent, and not a 
vested remainder, and therefore only those who 
survived Mrs. Clark are entitled to take.” 


Confessedly, the administrator is perplexed in his 
effort to find some ground upon which to defeat appel¬ 
lant. He savs in substance— 

i 

1st. Only those persons alive at the wife^s death 
were intended to take as remaindermen, as the 
Will is clear and unambiguous on that point. 

but 

I 

2iid. If mistaken about that, then appellant cannot 
take because under the law there can be no 
vested remainder in personal property. 

but 

3rd. If wrong about that, then appellant cannot take 
because the gift is to a class, the: members of 
which cannot be ascertained until the wife^s 
death. I 

but ; 

4th. If that is not the law, then the long settled test 
of a vested remainder is erroneous and should 
be repudiated. 

but 

5th. If wrong in all the above then, i 

“Even if the test for which the appellant con¬ 
tends is the correct one, and even if it should 
be held that Elizabeth Stockdale took a vested 
remainder under the Will, nevertheless it does 
not result that the appellant is entitled * * * 
since such remainder, even though vested, was 
devested by the death of Elizabeth in the life¬ 
time of Hrs. Clark, bv the express provision 
of the Will.(Brief 9.) 

The last proposition like the others,^ ignores the 
scheme and design of the Will, the applicable rules of 


construction announced by this Court, the intention of 
the testator expressed in his AVill and the established 
canon of interpretation that the testator’s intention 
is to be ascertained from the whole Will taken to¬ 
gether, rather than from isolated words or sentences 
thereof. He treats the language he refers to as a di¬ 
vesture clause, i. e., a clause divesting a previous gift 
of the remainder while the MacCovs treat it as an orig- 
inal gift of a remainder upon a contingency that they 
say has happened. (Administrator’s Brief 8, 9.) 

He and they ignore the language of the Supreme 
Court of the United States in McArthur v. Scott, ante, 
where it said— 

‘‘The remainder, being vested according to the 
legal meaning of the words of the gift, is not to be 
held contingent by virtue of subsequent provisions 
of the Will, unless those provisions necessarily 
require it.” 

Frequently quoted cases to the same effect are, 
Bruce v. Bissell, 119 Ind. 525; Bailey v. Strahan, 314 
Ill. 213; Archer v. Jacobs, 125 Iowa, 457; Power Co. v. 
Havwood, 186 X. C. 313. 

MacCoys’ Brief. 

In their argument and paraphrasing of this item, as 
well as Item IX, the MacCoys ignore a dominant rule 
of construction, namely, that the word “upon,” in a 
devise or request of a remainder, limited upon a life 
estate, is an adverb of time and is construed to relate 
merely to the time of enjoyment of the estate and not 
to the time of its vesting in interest. The converse of 
the rule, however, is relied on by them, namely, that 
the word “upon,” in the devise or bequest of a re- 
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maiiider, limited upon a life estate, means the time of 
the vesting in interest. 

Another deserved criticism of their argument and 
paraphrasing is that it is bottomed upon the errone¬ 
ous supposition that the remainder did^ not vest in 
interest or right until the wife’s death. 

Confronted by these misconceptions, first, of the law, 
and secondly, the language of the item, appellant de¬ 
sires to answer the paraphrasing and arguments of the 
MacCoys, who do not attempt to construe the item as 
of the testator’s death but, like the administrator, as 
of a date thirty years afterwards. 

(Brief 5) ‘^Keniainder to my brother and two 
sisters for the life of the survivor of them.” 

That paraphrase is misleading because the MacCoys 
argue from it, under the testator’s language at this 
place in the Will, that if one person alone survives the 
wife, that person would not take a life estate. 

The intermediate gift for life is to brother and sis¬ 
ters, i. e., three persons, if the three survive wife; if 
three do not survive wife, the gift is to such (two or 
one) of them as may survive wife; the'words ^^sur¬ 
vivors” and survivor” relate to the contingency of 
three or two ])ersons surviving the wife. | 

f 

I 

(Brief 6) “Kemainder on the death of such sur¬ 
vivor to my brothers and sisters then living descen¬ 
dants per stii’pes. ’ ’ 

This too is misleading; the gift of the^remainder is 
to children and descendants of brother and sisters, 
their executors, administrators and assigns, as tenants 
in common. The paraphrase imports that the gift of 




the remainder is conditioned upon the brother and sis¬ 
ters, or two or one of them, surviving* the wife. There 
is no sucdi condition in the item. It also imports sur¬ 
vivorship among children and descendants, which the 
testator carefully provided against. THE GIFT OF 
THE KEMAIXDER IS XO MORE DEPEXDEXT 
UPOX A BROTHER OR SISTER SURVIVIXG THE 
WIFE THAX IS THE GIFT OF THE LIFE ES¬ 
TATE TO BROTHER AXD SISTERS DEPEXDEXT 
UPOX THE WIFE SURVIVIXG THE TESTATOR. 

(Brief 6) ‘‘If no such descendants to my next 
of kin. ^ ’ 

The MacCoys dislike the word “children,” often 
used by the testator, and prefer to refer only to “de¬ 
scendants.” The testator’s language is “children and 
descendants”—not “descendants” alone. 

(Brief 6) “If only one of my brother and sis¬ 
ters survive my wife, that one gets a life estate in 
the whole.” 

The MacCoys state this as though it appears at this 
place in the Will for the first time but this is mere rep¬ 
etition of the earlier clause and hence the paraphrase 
would be more accurate with the superadded words 
“as aforesaid.” 

(Brief 7) “If none of my brother and sisters 
survive my wife, remainder on my wife’s death to 
the then living descendants of my brother and sis¬ 
ters. ’ ’ 


The paraphrase in*esupposes a gift of a remainder 
where none exists. In the language paraphrased the 
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testator says nothing about a remainder. AVhen he 
disposed of the remainder he so characterized it. 

The MacCoys then present for the Court’s considera¬ 
tion a recapitulation (Brief 7) as follows i 

I 

‘^(1) If two or three survive my wife, to said 
two or three for life, with remainder to such of 
their descendants as shall survive them.” 

There is no language in the item which warrants 
such paraphrase. THE GIFT OF THE REMAIN¬ 
DER IS NOT CONDITIONED UPON ANY LIFE 
TENANTS SURVIVING THE TESTATOR OR HIS 
WIFE; its enjoyment by the remainderman in posses¬ 
sion, however, is defen*ed till the termination of the 
life estate, if any. The gift of the remainder, to bor¬ 
row the MacCoys expression, is in a separate water¬ 
tight compartment and is independent of all gifts of 
life estates. 

‘‘(2) If only one survives my wife: to that one 
for life. ’ ’ 

Having already given ‘‘that one,” or two or three 
a life estate if the three, two or one outlive the wife, 
no new gift is made as the paraphrase would indicate. 

All that follows the gift of the remainder and the 
aicernative gift to the testator’s next of kin, pertains 
to the enjoyment of the life estates and to the distri¬ 
bution of the stock at the time of the extinction of the 
life estates. This is illustrated by this inquiry: 

SUPPOSE SAID BROTHER OR ONE SIS¬ 
TER (ONE PERSON) SURVIVES THE WIFE, 
WHERE DOES THE REMAINDER GO UPON 
THE DEATH OF THAT PERSON? 
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Obviously there is no ^‘ift of the remainder upon 
that conting’ency lia])])enini>- except in the earlier part 
of the Will, which conclusively demonstrates that the 
interpretation contended for by the MacCoys and by 
the administrator is unsound in i)rinci])le and unsup¬ 
ported by the testator’s lani>'ua.^*e. 

The ^lacCovs and the administrator rather studi- 
ously avoid reference to any of the applicable decisions 
of this Court, contentini>’ themselves with their own 
inter])retation of the item, notwithstanding it is op¬ 
posed to those decisions, all of which are cited in ap¬ 
pellant’s original brief. 

On page 8 of their brief, the MacCoys say: 

“The Will [meaning item 1] as we have said, 
provides first a coin])lete set of remainders if any 
of the brother and sisters survive tlie wife, and 
next a complete set of remainders if none of the 
brother and sisters survive the wife. Elizabeth 
C. Stockdale could not take unless (1) a brother 
or sister survived the wife, and (2) Elizabeth C. 
Stockdale survived the l)rother and both sisters.” 

But, obviously, if Elizabeth Stockdale could not take 
in remainder unless (1) a ])rother or sister survived 
the wife, the MacCovs cannot take, because thev are in 
precisely the same situation, and (2) Elizabeth did 
survive the brother and both sisters, so there is no 
point whatever in the above (pioted statement. But 
let us see if the gift of the remainder (not the enjoy¬ 
ment thereof) to the children and descendants of tes¬ 
tator’s brother and sisters living at the death of the 
survivor of them, is conditioned upon a brother or 
sister of the testator surviving his wife, as contended 
by the MacCoys. The testator’s language is: 
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Remainder UPON HER DEATH. V 

(1) Speaking of an intermediate life estate: 

^^to be held, used and enjoyed by my i said brother 
James and my sisters Pattic C. Stockdale and Mary 
P. Logan should (if) they all survive her; if not, 
for such of them as may be then [wife’s death] 
living, ’ ’ etc. ’ 


(2) Speaking of the gift of the remainder: 


‘‘With remainder upon the death' of all three 
of them, to such of their children and descendants 
as may be living at the death of the survuvor of 
them,” etc. 

i 

(3) Speaking again of the gift of the remainder— 


“and in default of any such children or descen¬ 
dants [meaning children or descendants living at 
the death of the survivor of the brother and sisters 
not the wife] to next of kin.” 


Obviously the gift of the remainder is not condi- 

I 

tioned upon any even, precedent or subsequent, but 
those who were to take the remainder would not be 
finallv ascertained until the death of the survivor of 

I 

the brother and sisters— the time or order of whose 
deaths in nowise affecting the gift of the remainder to 
their children and descendants; it could; be before or 
after the death of the testator or before or after the 
death of his wife—the enjoyment of the estate, how¬ 
ever, to await the termination of wife’s life estate, if 


anv. i 

The brother and sisters of the testator might pre¬ 
decease the testator and be survived by i his wife, yet 
the children and descendants of the brother and sis¬ 


ters living at the death of the survuvor of them would 
take by purchase subject to the wife’s life estate; the 
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time of the death of the brother and sisters in nowise 
controls or limits the gift to their children and descen¬ 
dants. 

Wo have hero a ])laiii oaso for the a]’)])licatioii of tlio 
two settled rules of coustnietiou of this Court, viz.— 

1. Adverbs of time—as wluuv, upon, etc., in a devise 
of a remainder, are construed t(^ relate merchv to tlie 
time of the enjoyment ol' the estate', and not to the time 
of the vesting in interest. 

2. Estates shall be held to ve'st at tlie earliest ])os- 
sible period, unless there lie a clear manifestation of 
the intention of the testator to the contrary. 

A]:)plying the language of the Sipireme Court of the 
United States in Robison v. Portland ()rphan Asylum, 
123 U. S. 702, and Young AVomen’s Christian Associa¬ 
tion V. French, 1S7 U. S., 401, the following may ap- 
proxiriately be said of item I. 

Looking at the item as of the time of execution of 
the AA^ill, the scheme and intention of the testator 
seems to be this. An estate for life to his widow; an 
estate over for life to his brother and sisters, its vest¬ 
ing and enjoyment being contingent on the three, two 
or one of them surviving tlie wife, with the remainder 
in fee to the children and descendants of the brotiier 
and sisters living at the death of the survivor of the 
brother and sisters. 

The language of the contingency—‘‘should they all 
survive her (wife); if not, for such of them as may be 
then living,'’ atfects only the intei-mediate life estates 
of the brother and sisters, it Ixnng the testator’s in¬ 
tention that thev should hav(* life estate's if thev sur- 

• « 

vived the widow and to limit the continge'iicv onlv to 
the gift of life estates to the lirother and sisers. 

Similar reasoning is found in Lewis v. Payne, 113 
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Md. 127, and applying the language of the Court in 
that case, the following may be aptly said of this 
item: 

The Will gives alternative remainders first to the 
children and descendants of brother and sisters alive 
at the death of the survivor of them, and in default 
thereof, to testator’s next of kin 

During the life of the brother and sisters the inter¬ 
est of Elizabeth was vested but subject to^be divested 
upon her predeceasing the survivor of the brother and 
sisters, but not otherwise. 

Upon the death of the survivor of tlie testator’s 
brother and sisters, leaving children and descendants, 
—and Elizabeth was one,— the only contingency upon 
which the remainder in favor of Elizabeth depended 
by the terms of the item, happened, and Elizabeth took 
an indefeasible vested estate, thereby destroying all 
possibility of a future interest in the testator’s next of 
kin, whose remainder was limited to take effect onlv 
Upon the death of the brother and sisters.without any 
children or descendants living at the death of the sur¬ 
vivor of them. 

It is argu(id by appellees, however, that, no indefeas¬ 
ible estate in remainder could vest in Elizabeth until 
after the death of the widow, the first life tenant, who 
possessed no power of appointment over, the fund or 
interest therein or of disposition thereof, but that view 
is not warranted by any reasonable construction of the 
item and it does not harmonize with the obvious design 
of the testator. By the tenns of the item it was to be 
determined at the death of the survivor'of testator’s 
brother and sisters which of the alternative remain¬ 
ders was to take effect. If they left children and de¬ 
scendants surviving the survivor of them, such per- 
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sons were to take to the exclusion of the next of kin 
of the testator. No other time was expressly appointed 
and the remainder to such children and descendants 
was not dependent upon any other contingency. It 
could not, of course, vest in possession or enjojanent 
until after the death of the wife, but the right of Eliz¬ 
abeth to the possession of the estate, upon the death 
of the first life tenant, became a certain and vested 
right upon the death of the survivor of testator’s 
brothers and sisters. The fact that her possession of 
the property had to await the determination of the 
wife’s life estate did not make her remainder contin¬ 
gent. Craig V. Kowland, 10 App. D. C. 402; Ilaupt- 
nian v. Carpenter, 16 App. D. C. 524. 

Sufficient has been said to demonstrate the unsound¬ 
ness of the MacCoys’ argument, but a quotation from 
the language of the Court of Appeals of New York in 
matter of Russell, 168 N. Y., 169, 176, may not be inap- 
lu'opriate; the Court at page 176 said— 

‘'The argument of the learned counsel for the 
appellants is based very largely upon considera¬ 
tion which he contends are apparent from the 
whole will. He urges with great force that the 
construction given to the will by the Courts below 
is contrary to the intention of the testator since 
his purpose was to vest his property in his own 
family and give it to persons of his own blood and 
lineage * * * and that the husband of a deceased 
childless minor daughter should take all of her 
share at the distribution, made after her death, at 
the expense of his own children and their mother. 
Arguments of this character are always persua¬ 
sive, and when the will is open to construction fre¬ 
quently controlling, since the moral element in any 
controversy concerning the distribution of prop¬ 
erty after death commands attention, but we fail to 
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find any room for its application in this case. It 
is probably true, as the learned counsel suggests, 
that the testator never thought that so large a 
portion of his estate shall go to a stranger that he 
never knew and had never seen, and it is quite 
likely that if the event which has happened could 
have been foreseen or anticipated by him, he would 
have provided against it by some express provis¬ 
ion in his will. Any scheme for the devolution of 
property after death is liable to be affected by 
unforeseen events such as marriages and deaths. 
Hence we should not impute to the words of the 
testator a meaning derived from a process of look¬ 
ing backwards. We should not attempt to give to 
his will an artificial construction which would 
disinherit one of the children who died before the 
distribution in order to prevent her share from 
falling into the hands of her husband.’’ 

Owing to the administrator and the MhcCoys under¬ 
taking to tie the gift of the remainder to the provisions 
pertaining to the life tenants and their use and enjoy¬ 
ment of the estate, a further analvsis of item I seems 
appropriate in order to demonstrate that there is no 
condition, precedent or subsequent, annexed to the gift 
of the estate to the remaindermen. 

! 

The gift of the remainder necessarily; involves two 
subjects: (A) Title, and (B) Enjoyment or Possession. 

(A) Title. 

In considering this subject, one is at once con¬ 
fronted by three questions— 

(a) Is the gift a present or future; one? 

(b) To whom is the gift made? 

(c) When is the gift to vest in interest or right ? 
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Tlie only language of the testator pertaining to 
‘‘title” is the following: 

“With remainder upon the death of all three (3) 
of them, to such of their children and descendants 
as may be living at the death of the survdvor of 
them, their executors, administrators and assigns, 
as tenants in common, share and share alike, so 
that such children and their descendants will take 
by representation and in right of their deceased 
parent and parents, respectively, and not per cap¬ 
ita, 

and 

in default of any such children or descendants, 
then the said stocks shall go to and be held by my 
next of kin according to the laws governing the 
distribution of intestates’ personal property now 
in force in the District of Columbia, their execu¬ 
tors, administrators and assigns.” 

By this language there is— 

(a) a present gift of a future estate, 

(b) to the children and descendants of testa¬ 
tor’s brother and sisters, 

(c) to iiidefeasibly vest in interest or right upon 
the death of the survivor of his brother and sisters 

in their children and descendants alive at that 
time, as tenants in common, 

or 

by the alternative disposition, in default of any such 
children or descendants, there is 

(a) a present gift of a future estate, 

(b) to testator’s next of kin, 

(c) to vest in interest upon the death of the 
testator. 
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(See in re Thomas, 219 N. Y. Supp. 318; affirmed in 
218 App. Div. 755; affirmed in Court of Ai)peals, 245 
N. Y. p. 46,157 N. E. Rep. 853). i 

The difficulty, if any, in interpreting this item of the 
AVill relates to survivorship among life tenants. The 
sole provision as to the disposition of the remainder 
becomes uncertain only when it is sought; as the Mac- 
Coys and the administrator do, to be made dependent 
upon the various })rovisions concerning the lives of life 
tenants. ; 


We have therefore separated the provisions relating 
to the life tenants, and the use of the income, from 
those which relate to the gift of the remainder, as that 
course clarifies the question of the title to the re¬ 
mainder. 

Thus separated, this item of the Will discloses the 
intention of the testator to be— 


1. That the general or primary purpose was to 
provide for his wife during her life to the exclu¬ 
sion of all others. 

2. That his wife, brother and sisters should have 
only a life use of the property, the extent of the 
interest of each to be dependent upon and con¬ 
trolled by circumstances involving their respective 
deaths— survivorship among them. 

3. The fee (remainder) should go to the children 
and descendants of his brother James and his sis¬ 
ters Mary and Pattie alive at the death of the sur¬ 
vivor of the brother and sisters. 

j 

or 

4. In default of any such children, then over to 
his next of kin. 


Thus the Will discloses a mature and complete plan 
for the disposition of his estate for the benefit of those 



22 


who were intended as recipients of his bounty—the na¬ 
tural objects of such. 

The alternative gift clause of the item was intended 
to serve a ])urpose, yet that clause has been entirely 
i<»*nored bv the ^lacCovs and bv the administrator. It 

o • ♦ 

was to become effective, and the title of the next of kin 
of the testator was to l)ecome fixed by its terms, not in 
default of any such children living at the wife’s death, 
but in default of any such children living at the death 
of the survivor of brother and sisters. 

The gifts of the life estates to the wife and to the 
brother and sisters, and the gift of the remainder are 
se])arate and independent gifts. Each was to enjoy the 
provisions of his bounty independently of and without 
regard to the lapse or failure of the other. 

AVhere a devise is limited to take effect on a condi¬ 
tion annexed to any preceding estate, if the preceding 
estate should never arise, the remainder over will, 
nevertheless, take i)lace, the first estate being consid¬ 
ered only as a preceding limitation, and not as a pre¬ 
ceding condition, to give effect to the subsequent limi¬ 
tation. (Xorris v. Beyes, 13 X. Y., 273, 287). 

The principle is aptly illustrated in Downing v. Mar¬ 
shall, 23 X^. Y,. 366, where there was a devise and be¬ 
quest to the testator’s son of real and personal estate 
for life, to go to his heirs in case he died leaving issue, 
and in ease he died without issue to go to his nephew 
and nieces, and the son died without issue before the 
death of the testator, and the Court held there was no 
lai:)se, but that the contingent limitation took effect in 
favor of the nephews and nieces. The Court said — 

“There is no ground for supposing that his [the 
testator] wishes, in regard to the ultimate disposi- 
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tion of the property, depended in the slightest de¬ 
gree on the time when the son should- die without 
issue,and added, ‘‘the primary gift may lapse or 
fail if the object dies before the Will lean operate 
at all, but this has no tendency to defeat an inde¬ 
pendent and ulterior limitation to other objects 
who are living at the testator ^s death. 

(B) Enjoyment or Possessionl 


According to the testator’s intention and language, 
the above designated remaindermen are :not to come 
into possession or enjoyment of the corporate stock 
until after the death occurs of four persons—an event 
that would necessarily happen by efflux of time—who 
were alive when the Will was made, namely, his wife, 
brother and sisters, because, he says—the stocks are to 
be “held, used and enjoyed” during their lives by— 

1st. His wife. 

2nd. His brother and sisters. 


“should they all survive her; if not, for such of 
them as may^be then living, for and during their 
lives and the lives of the survivors and survivor 
of them,” 

but 


“should mv said brother or but one of mv said 

^ I 

sisters survive mv said wife, then the whole bene- 
ticial use in said stocks shall be enjoyed by that 
one for his or her life.” 


If, however, none of the brother and sisters are 
alive at the wife’s death, then, obviously, they cannot 
“hold, use and enjoy” the stocks. 

Upon the happening of that contingency, namely, 
that the brother and sisters do not survive the wife 




%vlio, at her death, are to take the stocks in possession? 

Obviously the above desi<>-iiatcd remaindermen—whose 

« 

title thereto became indefeasibly fixed and vested upon 
the death of the last of the brother and sisters—and 
the testator so means when he says— 

“But should neither (the brother and sisters) 
be alive at my wife’s death, the same (stocks) 
shall then go absolutely, to such of the children 
and descendants of my said brother and of my said 
sisters as may then be living, they to take by 
7*epresentation, as aforesaid, and in default there¬ 
of, to go to and be held bv mv next of kin, as afore- 
said. ’ ’ 

Obviously the testators had in mind the execution of 
the aforesaid alternative gifts of the remainder; that 
it was to become operative in possession and enjoy¬ 
ment if no life tenants survived his wife. 

This analysis of the language used is not only logi¬ 
cal but it harmonizes with the gift of the remainder 
ill item IX where the testator’s language is—(R. 11): 

“Upon the death of the survivor of my said two 
sisters, or in the event that neither be living at the 
termination of the life estates in said farm so de¬ 
vised to my said wife and brother, or in the further 
event that neither my said wife nor brother nor 
either of my said two sisters survive me, it is 
mv will that said several tracts of land and im- 
provements and appurtenances * * * shall go 
and I do hereby give and devise the same to the 
children of my said two sisters and the issue of 
such children as mav then be deceased 

Item IX. 

The MacCovs and the administrator take the same 
position here as they did in their discussion of item 
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I, by claiming that title to the estate remainded in 
abeyance for over thirty years after the testator 
death notwithstanding testator’s declared intention 
and the applicable rule of law that estates shall be 
held to vest at the earliest possible moment. 

This devise is not unlike that in Johnson v. Wash¬ 
ington Loan and Trust Company, 33 App, D. C., 242, 
affirmed in 224 U. S., 224, where the Court adverted 
to the canons of construction, one of which is that— 

‘^Adverbs of time, such as ‘upon’ :* * * in 

the devise or bequest of a remainder limited upon 
a life estate, are construed to relate merely to the 
time of enjoyment of the estate, and not to the 
time of its vesting in interest. ’ ’ 

j 

There is but one gift of the remainder in this item, 
as follows: 

‘^Upon the death of the srvivor of my said two 
sisters, or in the event that neither be living at 
the termination of the life estates in said farm so 
devised to my Said wife and brother, or in the 
further event that neither my said wife nor 
brother or either of my said two sisters sur¬ 
vive me, it is my will that said several tracts of 
land and improvements and appurtenances so com¬ 
prising my said farm, in said County of Fairfax, 
shall go, and I do hereby give and devise the same 
to the children of my said two sisters and the 
issue of such as mav then be deceased 

and 

“in default of such children or issue thereof, of 
my said two sisters, or of either of them, living on 
the happening of either of the events aforesaid, 
then I give and devise the said several tracts of 
land so comprising my said farm, unto and to the 
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use of my right heirs at law, their heirs and as¬ 
signs forever.” 


To better understand the gift of the remainder the 
testator’s language will be classified under two heads. 
(A) Title; (B) Possession and Enjoyment. 

(A) TITLE. 

1. Upon the death of the survivor of my two 
sisters (if they survive my wife and brother), 

or 

2. Upon the death of the survivor of my wife 
and brother (if my sisters or sister fail to survive 
them), 

or 

3. Upon my death (if my wife, brother and 
sisters do not survive me, 

‘4T IS MY 'WILL THAT SAID SEVERAL 
TRACTS OF LAND * * * SHALL GO, AND 
I DO HEREBY GIVE AND DEVISE THE 
SAME TO THE CHILDREN OF MY SAID 
TWT) SISTERS AND THE ISSUE OF SUCH AS 
MAY THEN BE DECEASED ^ * L” 

The issue, if any, of a deceased child is to take 
by purchase from testator the title of the share of the 
parent it replaces—thus avoiding survivorship inter 
se or otherwise as at common law, effective at testator’s 
death. 


(B) POSSESSION AND ENJOYMENT. 

According to the testator’s language, the remainder¬ 
men are not to come into possession or enjoyment of 
the property until the death occurs of four persons— 
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an event that would necessarily happen hy efflux of 
time—viz, wife and brother; sisters; who, in order, are 
to enjoy the property for life if they survive the 
testator. i 

The MacCoys (Brief 15) rely entirely upon Paget v. 
Melcher, 156 N. Y., 399, but upon examination it will be 
found to be no precedent in this case. The Court (p. 
405) based its ruling upon this feature of'the deed— 

! 

^^Upon referring to the deed it will be observed 
that there is no provision in which the estate is 
granted to the children of Paran Stevens. It only 
concerns a direction to the trustee to! convey the 
premises to the children or their descendants upon 
the termination of the lives of the persons for 
whose benefit the trust was created.’’ > 

j 

The inference is that had—as in the item under con¬ 
sideration—the deed contained words of present grant 
or gift to remaindermen by the testator himself, the 
Court would have reached an entirelv different con- 
elusion. ! 

The MacCoys, admitting that the gift of the property 
by the testator is to his sisters’ children (Brief 14), 
say— ! 

I 

‘'The gift is to ‘the children of my said sisters 

and the issue of such children as ma}' then be de¬ 
ceased * * such issue to take the; share which 

their deceased parent would have taken if living.’ 
This language argues forcibly for remainders in 
the children, contingent on their being alive to 
take, since issue are to take what children would 
have taken if living. The natural corbllarv is that 
children are not to take, if not living.” 

i 

I 
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The Supreme Court of tlie United States, however, 
in ^IcArtliur v. Scott, llo U. S., o4(), held otherwise; 
it said— 

(p. 381) ‘‘The direction that if any grand- 
cliild shall have died before the final division, 
leavin<>- children, they shall take and receive per 
stirpes the share of the estate, both real and per- 
soiial, which their parent would have been en¬ 
titled to have and receive if then living, was evi¬ 
dently intended merely to ])rovide for children of 
a deceased i>Tandchild, and not to define the na¬ 
ture, as vested or contingent, of the previous i^ift 
to th(‘ i^randchildren, and its only effect upon the 
gift is to divest the share of any grandchild de¬ 
ceased leaving issue, and to vest that share in such 
issue.” 


In Cox V. Handy, 78 Md., 108, the Court had before 
it for construction a clause of Handv’s 'Will containing 
a direction to divide his estate— 

“amongst my children, share and share alike, 
the child or children of any deceased child to take 
the portion to which the parent, if living, would 
have been entitled,” 

and one of the testator’s children, Jesse, died after him 
but in the lifetime of his widow, the life tenant, with¬ 
out issue, but leaving surviving him a widow to whom 
he by Will devised his estate. 

The lower Court held that Jesse’s widow could not 
participate in the estate of the testator (p. 113) as 
only the persons alive at the death of the life tenant 
were intended bv the testator to take. 

In reversing the lower Court, the Court of Appeals 
said (p. 123)— 
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^^Tlie clause declares that the child or children 
of a deceased child shall take the parent’s share; 
but it does not state what is to become of the por¬ 
tion of a deceased child in case he should die with¬ 
out children. Is the estate which was granted to 
him by the previous clause to be divested '! If so, 
to whom is it given? The words used do not state 
that it is to be divested. If they receive this con¬ 
struction, it must be by virtue of some imperative 
rule * * * (cases are then cited supporting 

the Court’s conclusion). In McArthur v. Scott, 
113 U. S., 281, the Supreme Court of the United 
States considering a direction of the same kind in 
a Will, said its onlv effect was to divest the share 
of any deceased legatee leaving issue, and to vest 
it in such issue * * * We think that we are 

justified in holding that a share of the pro]jerty 
vested in each of the children of Handy who sur¬ 
vived him but if anv such child should' leave chil- 
dren at his death, his share was divested in favor 
of his children; and that it was not divested by the 
death of the child in the lifetime of the tenant for 
life without leaving children.” 

See also Ridgely v. Ridgely, 100 Mdi 230. 

i 

Basing their argument upon their untenable premise, 
above pointed out, the MacCo 3 \s say (Brief 14)— 

‘‘The persuasive force of this language becomes 
conclusive when combined with the sentence im¬ 
mediately following: ' 

j 

‘and in default of such children, or issue 
thereof, of mv said two sisters, or of either of 
them living on the happening of either of the 
events aforesaid, then I give * * * the land 
to mv right heirs at law.’ ” 

Stated more definitely, the MacCoys’-argument is 
(Brief 13)— 


30 


‘'The gift to 

‘children of mv two sisters’ 

is explained hy the provisions immediately fol¬ 
lowing- it and gives remainders only to those chil¬ 
dren who survive all the life tenants/' 

Even though we shut our eyes to all the iniles of con¬ 
struction applicable to remainders, no such result can 
be reached under the language the testator uses and 
it is obviously contrary to his expressed intention. 

The gift is of shares, that is, as tenants in common, 
and not as an entirety to joint tenants. 

His gift is not to the children and their issue only 
as shall be living at the death of the survivor of the 
life tenants, but it is to 

“The children of my said two sisters and the 
issue of such children as mav then be deceased 
* * * their heirs and assigns forever, in equal 
shares as tenants in common * * 

The altei'iiative provision of this item had other 
objects: it was a substitutional clause designed to pre¬ 
vent intestacy but not designed to abridge or defeat 
the prior vested gift of the shares. 

Even if appellant be mistaken about the object of 
the alternative or substitutional clause, the only gift 
found therein is to testator’s right heirs at law, among 
whom the MacCoys were not classed at testator’s death. 

The ^MacCoys admit this (Brief 14) saying— 

“The last sentence gives the fund to the 
testator’s heirs at law if none of his sisters’ chil¬ 
dren survive the life tenant’s. The only reason¬ 
able inference from this is that if any one of the 
sisters’ children did survive the life tenants, they 
would take the fund.” 
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Their inference, however, is not supported by the 
testator’s language as the gift of the shares is to chil¬ 
dren, as ‘tenants in common,” and because testator is 
striving to avoid joint tenancy or survivorship—the 

j 

very thing the MacCoys imx)ute to him. Besides, 
vested gifts are not abridged or destroyed: by mere 
inference as pointed out in the original brief, and as 
said by the Court of Appeals of New York—the only 
Court whose decision the MacCoys dignify by refer¬ 
ence—in Goodwin v. Goddington, 154 N. Y., 283, 286— 

‘AVhenever the Will begins with an absolute 
gift, in order to cut it down, the latter part of the 
Will must show as clear an intention in that di¬ 
rection as the prior part does to make it * * * 

where the language is not clear, or where the mean¬ 
ing is doubtful, the Courts will not favor an inter¬ 
pretation that revokes a devise once given, or dis¬ 
inherits an heir, or devests a remainder in fee once 
vested.” 

I 

Attention of the Court is respectfully invited to the 
unique paraphrasing by the MacCoys (Brief: 12, 13) of 
the gift of the remainder in this item. Survivorship, 
inter se, or otherwise, shunned by the testator, per¬ 
meates it. The word ‘descendants” used repeatedly 
by the MacCoys, nowhere appears in the whole item. 

Since the administrator has most exhaustivelv eii- 
deavored to point out that the test of a vested re¬ 
mainder (a rule of property) in force in this District, 
is wrong, he has, he says (Brief 30)— 

“But little, if anything, to add to the ^argument 
that will be submitted on behalf of the‘MacCoys’ 
interests.” 
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lie then proceeds to discuss the item as if the deci¬ 
sions of this Court and of the Supreme Court of the 
United States affecting remainders in similar cases are 
non-existent—totally ignoring them because he says 
(Brief 12) they are wrong in principle, and naturally, 
under the circumstances, he cannot reconcile his argu¬ 
ment with them. 

He then ])ropounds a hypothetical question (Brief 

31) . A])pellanUs answer is ‘‘no,’’ because the gift of 
the shares is to children of the sisters and to avoid 
joint tenancy or survivorship inter se, or otherwise, as 
pointed out in O’Brien v. Dougherty, supra; issue, if 
any (and not survivors), is to take the share of the 
parent it re])laces —issue takes by purchase from the 
testator. 

Summarizing, the administrator, after expressing 
his belief that the testator intended that the fund now 
in the hands of the administrator should be distributed 
to the grandchildren of Marv P. Logan, says (Brief 

32) — 

“That this conclusion is supported by well set¬ 
tled rules of law which have received the approval 
of the Supreme Court of the United States, of 
this Court and other Courts of respectable au- 
thoi’itv.” 

But it will be noticed that the rules and court deci¬ 
sions to which he refers are not mentioned in his brief. 

Kespectfully submitted, 

George C. Gertman, 

Walter C. Clephane, 

J. Wilmer Latimer, 

Attorneys for Appellant, 
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Court of Appeals of the District of Columbia 


No. 4574. 

I 

Commercial National Bank of Washington,; a Corporation, 

Appellant, 

vs. 

Adam ^IcCandlish, ^ 


a Supreme Court of the District of Columbia. 

At Law. 

No. 70089. 

I 

Commercial National Bank of Washington, a Corporation, 

Plaintiff, 

vs. ; 

I 

Adam McCandlish, Defendant. 

United States of America, ! 

District of Colmnhia, ss: ' 

Be it remembered, That in the Supreme Court of tlie 
District of Columbia, at the Citv of Washinii-ton, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 


1—4574a 
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COM. XAT. r>AXK VS. ADAM MC CAXDLTSII. 


Declaration 


Filed April 10, 1925. 


In tin* Supreine Fonrt of llie District of (Columbia. 


Xo. 70089. 


CoMMicnciAT. X.\Ti()XAT. Baxk OK Wasitixgtox, i\ Corporatioii, 
14tli & (i Streets X. W., Plaintiff, 


V. 

Adam .McFaxdlisii, 1215 Ilai-vard Street X. W., Defendant. 

1. Tlu‘ plaintiff, the Fommercial Xational Bank of Wasli- 
iniilon, a cor])oration, sues the defendant, for that, the de¬ 
fendant on October 5, lt)25, by his certain promissory note 
now ov(‘rdne and unpaid, ])i*omised to pay to the order of 
himself on dennand at the Terminal Oommercial and Sav- 
ini»-s Bank, AVashin^ton, D. 0., the sum of $812 for value 
received, with int(‘rest at the* rate of six per cent per an¬ 
num until paid; that said note was duly endorsed by the 
defendant to the Terminal Oommercial and Savings Bank, 
who endoi'sed it to tin* plaintiff: that the plaintiff duly de¬ 
manded ])ayment of said note, and the same was dishonored, 
and defendant has not, nor has anyone for him, paid the 
same or any j)art thereof. AVherefoi*e the plaintiff claims 
on this count the sum of $812, with interest from October 
5, 192M, besides costs of suit. 

2. The })laintiff, the Oommercial Xational Bank of AVasli- 
ington, a corporation, sues the defendant, for that, the de¬ 
fendant on the 18th day of December 1923, by his certain 
promissory note now overdue and unpaid, promised to pay 

to the order (d‘ himself ninetv davs after date at the 
2 TerminaOOommei'cial and Savings Bank, AVasliing- 
ton, D. 0., the sum of $824 for value received with in¬ 
terest until ])aid: that said note was.duly endorsed by the de¬ 
fendant to the Terminal Oommercial and Savings Bank, who 
endorsed it to the ])laintiff'; that at maturity said note was 
duly presented foi* T)ayment and was dishonored, and the 
defendant has not, nor has anyone for him, ])aid tlie same or 
any part thereof. WhenToia^ the plaintitT claims on this 
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count, the sum, of $824, witli interest tljei'eon, from Decem¬ 
ber 18, 1923. 

3. The plaintiff, the rommereial Xational Bank of Wash¬ 
ington, a corporatio>i, sues the defendant, for that, the de¬ 
fendant on the 28th day of December, 1923, by his certain 
promissory note now overdue and unpaid, promised to pay 

to the order of himself ninetv davs after date at the Tenni- 

• ^ 

nal Commercial and Savings Bank, Washington, D. C., the 
sum of $4,000 for value received, with intez'est until paid; 

that said note was dulv endorsed bv the defendant to the 

• • 

Terminal Commercial and Savings Bank, \yho endorsed it 
to the plaintiff; that at maturity said note was duly pre¬ 
sented for payment and was dishonored, and the defend¬ 
ant has not, nor has anyone for him, paid the same or any 
part thereof. Wherefore the plaintiff claims on this count, 
the sum of $4,000, with interest thereon, from December 
28, 1923. 

4. The plaintiff, the Commercial National Bank of Wash¬ 
ington, a corporation, sues the defendant, for that, the de¬ 
fendant on the 24th day of December, 1923, by his certain 
promissory note now overdue and unpaid, promised to pay 

to the order of himself ninetv davs after date at the 

• « 

3 Terminal Commercial and Savings Bank, Washing¬ 
ton, D. C., the sum of $1,01;‘3 for value received, with 
interest until paid; that said note was duly endorsed by the 
defendant to the Terminal (!^ommercial and Savings Bank, 
who endorsed it to the plaintiff; tliat at maturity said note 
was duly presented for payment and was dislionored, and 
the defendant has not, nor has anyone for him, y)aid the 
same or any part tliereof. Wlierefore thoi plaintiff claims 
on this count, the sum of $1,015 with interest thereon from 
December 24, 1923. I 

And the plaintiff claims the full sum of $(),()51 with in¬ 
terest at the rate of six per cent per annum on $812 from 
October 5,1923, and on $824 from December 18,1923, and on 
$4,000 from December 28, 1923, and on $1,Q15 from Decem¬ 
ber 24, 1923, according to the ])articulars of demand hereto 
annexed, besides costs. 

DONALDSON, JOHNSON, FKAILF.V, 
WM. H. HOLLOWAY, ' 

Afforurijs fo)- PJaintiff. 
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Particulars of Demand. 

Washiiii^lon, D. C. Dec. 24, 1923. 

$1,015. 

Xiiu‘ty (lays after date I promise to pay to the order of 
^Ivself ten hnndred fifteen dollars, value received with in- 
teresl at the rate of — per cent per annum until paid. 
Pavahle at the Terminal Commercial & Savings Bank. 
Washington, D. C. 

4 Tlie makers and endorsers of this note waive de¬ 

mand notice, protest, homestead and all other exemp¬ 
tions, with an attorney's fee of 10 per cent, minimum 
$10.00 in case ])avment shall not be made at maturitv. 
(Signed) ‘ ADAM McCANDLISH, 

Address: 1215 Harvard St. 


End.: Adam McCandlish. Term. Com. & Sav. Bk., bv 
Sidney Thompson, Cashier. 

Washington, D. C., Dec. 28,1923. 

$4,000. 

Xinety da.ys after date 1 promise to ])ay to the order of 
myself four thousand dollars, value received, with interest 
at the rate of — ])er cent ])er annum until paid. 

ihivab](‘ at the Terminal Commercial & Savings Bank, 
Wasliington, I). C. 

The makers and endorsers of this note waive demand 
ii()iie(.‘, j»rotest. liomestead and all other exemptions, with an 
attorney's Ac* of 10 per cent, minimum $10.00 in case pay¬ 
ment shall not be made at maturitv. 

(Signed) ADAM McCAXDLlSH, 

Address: 1215 Harvard Street. 


End.: Adam McCandlish. Term. Com. & Sav. Bk., bv 
Sidney Thom})son, Cashier. 

Washington, D. C., Dec. 18, 1923. 

$824. 

Xinety days after date I promise to pay to the order of 
myself eight hundred twenty-four dollars, value received. 
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with interest at the rate of — per cent per annum until 
paid. 

Payable at the Terminal Commercial &' Savings Bank, 
Washington, D. C. 

The makers and endorsers of this note waive demand 
notice, protest, homestead and all other exemptions, with an 
attorney's fee of 10 per cent, minimum $10.00 in case pay¬ 
ment shall not be made at maturity. 

(Signed) ADAM McCANDLISH, 

Address: 1215 Harvard St. N. W. 

Endorsed: Adam McCandlish. Terminal Commercial & 
Savings Bank, by Sidney Thompson, Cashier. 

5 Washington, D. C., Oct. 5th, 1923. 

$812. 

On demand, after date, I promise to pay to the order of 
myself eight hundred twelve dollars, value received, with 
interest at the rate of 6 per cent per annumi until paid. 

Payable at the Terminal Commercial &; Savings Bank, 
Washington, D. C. 

Tlie makers and endorsers of this note; waive demand 
notice, protest, homestead and all other exemptions, with 
an attorney’s fee of 10 per cent, minimum $10.00 in case 
pavment shall not be made at maturitv. 

(Signed) ADAM McCANDLISH, 

Address: 1215 Harvard St. N. W. 

Endorsed: Adam McCandlish. Terminal Commercial & 
Savings Bank, by Sidney Thompson, Cashier. 

Plea. 

Filed June 5, 1925. 

i 

* * * # # : # * 

I 

I 

Now comes the defendant, by his Attorhey, William A. 
Lee, and for plea to the declaration tiled in the above-en¬ 
titled cause, says that he did not promise in manner and 
form, and that he is not indebted as thereih alleged, for the 
reasons hereinafter set forth, namely: That the plaintiff 
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has not a just cause of action a 2 :ainst the defendant, that 
altliough the said defendant admits tlie execution, at the in¬ 
stance and request of the Terminal Commercial and Sav¬ 
ings Bank, of the notes named by the plaintiff, the same 
were without consideration and solely for the accommo¬ 
dation of the said Bank; that it was never intended 
6 or contemplated that the said notes should be paid, 
being as aforesaid without consideration. Defend- 
ant further avers that the plaintiff is not, as alleged, a bona 
fide holder of the said notes by indorsement, for value be¬ 
fore maturity, in due course and without notice, to the con¬ 
trary the said plaintiff has full knowledge, it does not hold 
the said notes by negotiation, it takes the said notes by way 
of assignment, is acting in the capacity of trustee, on an 
agreed rate of compensation, and is governed in all its deal¬ 
ings witli the said notes, by a certain written agreement, 
which is in the possession of the plaintiff, and is under date 
of January 19th, 1924, and contains, among other condi¬ 
tions, an express provision for the compensation of any and 
all services to be rendered by the plaintiff in its dealings 
with the properties of the said Terminal Commercial and 
Savings Bank, which as aforesaid includes these notes. 

Affiant further avers that the Commercial National Bank, 
plaintiff herein, undertook to liquidate the entire affairs of 
the said Terminal Commercial and Savings Bank, taking as 
aforesaid by way of assignment, both the real and personal 
])roperty of tlie said bank, including the said notes, and 
therefore ought not have and maintain this suit in the role 
of a bona fide holder in due course, without notice and for 
value. Wherefore defendant prays that the said suit be 
dismissed, and that suitable allowance be made for his rea¬ 
sonable costs sustained. 


WM. A. LEE, 
Fendall Bldg., Local. 
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7 Note of Issue, 

Filed June 11,1925. 

At Law. 

No. —. I 

Commercial National Bank of Washington, a Corpora¬ 
tion, 14th & G Streets N. W., Plaintiff, 

1. V. 

I 

Adam McCandlish, 1215 Harvard Street N. W., Defendant. 

2. Donaldson, Johnson & Frailey and William H. Hollo- 

7 v I 

way, Attorneys for Plaintiff. William A. Lee, Esq., Attor¬ 
ney for Defendant. 

3. Last pleading filed June 5, 1925. 

Stipulation. \ 

Filed March 16, 1926. 

I 

m « # « # : # » 

The undersigned hereby waive a trial by jury & consent 
that said cause shall be tried by the court. 

W. A. LEE, i 

Attij. for Defendant, Fendall Bldg. 

H. JOHNSON AND 
WM. H. HOLLOWAY, 

For Plfj.y Com. Natl. Bk. Bldg. 

8 Memoranda. 

March 17,1926.—Hearing completed; arguments by coun¬ 
sel and submitted to the Court. 

November 9,1926 (as of November 3,1926).—Finding for 
defendant. (Hitz, J.) 
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Supremo (^ourt of the District of Columbia. 

Monday, November 15th, 1926. 

Session resumed pursuant to adjournment, !Mr. Justice 
Siddons, Presiding*. 

**##*♦* 


Vpon consideration of the oral motion of the plaintiff, 
by its attorneys of record, made in open Court for a re¬ 
hearing on the facts in this cause, it is ordered that said 
finding of fact of the 9th day of November, 1926 be, and the 
same is liereby, set aside, vacated, and held for naught. 

Findings of Fact hy the Court, 

Filed December 23, 1926. 


This case having been tried bv the court without the in- 
tervention of a jury pursuant to a stipulation in writing 
signed by the attorneys of record for the respective parties 
and filed with the Clerk of the Court, the court finds as 
matters of fact upon all of the evidence in the case: 


1. That the notes here sued upon were made, en- 
9 doi’sed and delivered by the defendant ^IcCandlish, 
without consideration to one Lockwood, and for his 
accommodation, he being known to McCandlish both per- 
sonallv and as an officer of the Terminal Bank. 

2. That the plaintiff Bank, present holder of said notes, 
is not a holder thereof for value. 

3. Tliat the plaintiff bank, as liquidating agent for the 
liquidating Terminal Bank, received the notes in suit along 
witli other assets for purposes of liquidation. 

Therefore, the court directs that the above special find¬ 
ing be entered in favor of tlie defendant. 

WILLIAM HITZ, 

J list ice. 

Dec. 23/26. 


To each of the above findings of fact the plaintiff by its 
attorneys was duly allowed its exception in open court which 
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exception was noted on the ground that the evidence in the 
case was insufficient in law to justify such finding, and cost 
bond on appeal is fixed at $100, or in lieu thereof the usual 
deposit of $50 cash. 


W. H., Justice. 


10 Supreme Court of the District of Columbia. 


Thursday, December 30th, 1926. 

Session resumed pursuant to adjournment, Hon. Walter 
I. McCoy, Chief Justice presiding. 

* # # # # : # # 

Before Judge Hitz. 


It appearing that, under rule of Court, judgment on the 
findings of the Court should be entered in this cause, it is 
so ordered. Wherefore, it is considered that plaintiff take 
nothing by this action, that defendant gp hence without 
day, be for nothing held, and recover of plaintiff his costs 
of defense to be taxed bv the clerk and have execution 
thereof. 

From the foregoing judgment, the plaintiff by its attor¬ 
neys of record, in open court, notes an appeal to the Court 
of Appeals; whereupon the maximum of an undertaking 
for costs is herebv fixed in the sum of One Hundred Dollars, 
with leave to deposit the sum of Fifty Dollars with the clerk, 
in lieu thereof. 

Memorandum. 


January 4,1927.—$50 deposited in lieu of undertaking on 
appeal. 


Assignment of Errors. 


Filed Januarv 18, 1927. 

• « # * # ! # # 

I 

Now comes the Commercial National Bank of Washing¬ 
ton, Plaintiff-appellant herein, and assigns as error on ap¬ 
peal to the Court of Appeals of the District of Colum- 
11 bia the following: 

1. The trial court erred in entering judgment for 
the defendant on the findings of fact by the Court. 
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2. The trial court erred in not entering judgment for 

the plaintiff upon the findings of fact by the Court. 

3. The trial court erred in entering finding of fact No. 1. 

4. The trial court erred in entering finding of fact No. 2. 

5. The trial court erred in entering finding of fact No. 3. 

DONALDSON & JOHNSON, 

WM. H. HOLLOWAY, 

VERNON E. WEST, 

Attorneys for Plaintiff-Ay pell ant. 

Designation of Record. 

Filed January 18,1927. 


The clerk will please prepare at the cost of the Commer¬ 
cial National Bank of Washington, plaintiff-appellant, 
herein, a transcript of the record herein on appeal to the 
Court of Appeals of the District of Columbia and include 
therein the following: 

o 

1. Declaration and Particulars of Demand. 

2. Plea. 

3. Note of Issue. 

4. Stipulation waiving jury trial. 

5. Memorandum of hearing bv Court. 

12 6. Memorandum of entry of finding by Court on 

November 9, 1926. 

7. Order vacating finding of November 9. 

8. Findings of fact by the Court and Exceptions thereto. 

9. Judgment. 

10. Note of appeal and order fixing undertaking on ap¬ 
peal. 

11. Memorandum of deposit of $50.00 in lieu of undertak¬ 
ing on appeal. 

12. Bill of Exceptions. 

13. Assignment of errors. 

14. This Designation. 

DONALDSON & JOHNSON, 
WM. H. HOLLOWAY, 
VERNON E. WEST, 

Attorneys for Plaintiff-Appellant. 
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Service of copy of above Designation acknowledged this 
19 day of January, 1927. 

W. A. LEE, 

Attorney for Defendant-Appellee. 
Memorandum. 

I 

January 19, 1927.—Bill of Exceptions (proposed) filed. 
13 Supreme Court of the District of Columbia. 


Thursday, February 17th, 1927. 

] 

Session resumed pursuant to adjournment: Mr. Justice 
Siddons, presiding. ; 

i 

# # # ^ * 

Bv Hitz, J. 

The Court having this day signed the Bdl of Exce])tions 
taken at the trial of this cause, and heretofore submitted, 
now hereby orders the same made of record. 


14 Supreme Court of the District of Columbia. 

I 

United States of America, 

District of Columbia, ss: ^ 


I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the; foregoing pages 
numbered from 1 to 13, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made i)art of this 
transcript, in cause No. 70089 at Law, wherein Commercial 
National Bank of Washington, a corporation, is Plaintiff, 
and Adam McCandlish is Defendant, as the same remains 
upon the files and of record in said Court. ; 


In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 8th day of March, 1927. ’ 

[Seal Supreme Court of the District iof Columbia.] 

FRANK E. CUNNINGHAM, 

' Clerk. 
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15 In the Supreme Court of the District of Columbia. 

Law. Xo. 70089. 

The Commercial X^ational Bank of Washington, 

Plaintiff, 

vs. 

Adam McCandlish, Defendant. 

Bill of Exceptions, 

Be it remembered that the above entitled cause came on 
for trial on the 16th day of March, 1926, before Mr. Justice 
Hitz, without the intervention of a jury, the parties hereto 
through their attorneys of record having filed with the 
Clerk of the Court a stipulation in writing waiving a jury. 

Thereupon, to maintain the issues on its part joined, 
plaintiff offered and the same were received in evidence, 
certain promissory notes made by the defendant, which said 
notes were marked for identification respectively as Plain¬ 
tiff's Exhibits Xos. 1, 2, 3 and 4, and are in words and 
figures as follows: 

Plaintiff's Exhibit X’o. 1. 

^‘Washington, D. C., Oct. 5th, 1923. 

$812. 

On demand, after date, I promise to pay to the order 
of myself eight hundred twelve dollars, value received, with 
interest at the rate of 6 per cent y)er annum until paid. 

Payable at the Terminal Commercial & Savings Bank, 
Washington, D. C. 

16 The makers and endorsers of this note waive de¬ 
mand notice, protest, homestead and all other ex¬ 
emptions, with an attorney’s fee of 10 per cent, minimum 
$10.00 in case pavment shall not be made at mainritv. 

ADAM McCAXDLlSH. 

Xo. —. Due-,-. Address: 1215 Harvard St. 

X. W. 

(Endorsed on'back:) Adam McCandlish. Terminal Com¬ 
mercial & Savings Bank, by Sidney Thompson, Cashier.” 
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Plaintiff Exhibit No. 2. 


‘‘Washington, D. C., Dec. 18, 1923. 

$824.00. : 

Ninety days after date I promise to pay to the order of 
myself eight hundred twenty-four dollars, value received, 
with interest at the rate of — per cent per annum until 
paid. 

Payable at the Terminal Commercial & Savings Bank, 
Washington, D. C. l 

The makers and endorsers of this note ; waive demand 
notice, protest, homestead and all other exemptions, with an 
attorney’s fee of 10 per cent, minimum $10:00 in case pay¬ 
ment shall not be made at maturity. 

ADAM McCANDLISH. 

No. —. Due-,-. Address: 1215 Harvard St. 

N. W. 


(Endorsed on back:) Adam McCandlish. :Terminal Com¬ 
mercial & Savings Bank, by Sidney Thompson, Cashier.” 
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Plaintiff’s Exhibit No. 3. 


“Washington, D. C. Dec. 28, 1923. 


$4,000. 

Ninety days after date I promise to pay to the order of 
myself four thousand dollars, value received, with interest 
at the rate of — per cent per annum until paid. 

Pavable at the Terminal Commercial &; Savings Bank, 
Washington, D. C. 

The makers and endorsers of this notei waive demand 
notice, protest, homestead and all other exemptions, with 
an attorney’s fee of 10 per cent, miiiimurn $10.00 in case 
payment shall not be made at maturity. 


ADAM McCandlish. 


No. —. Due-,-. Address: 1215 Harvard St. 

(Endorsed on back:) Adam McCandlish. Terminal Com¬ 
mercial & Savings Bank, by Sidney Thompson, Cashier.” 
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PLAiNTiFf^’s Exhibit No. 4. 


“Washington, D. C., Dec. 24, 1923. 

$1,015. 

Ninety days after date I promise to pay to the order of 
myself ten hundred fifteen dollars, value received, with in¬ 
terest at the rate of — per cent per annum until paid. 

Payable at the Terminal Commercial & Savings Bank, 
Washington, D. C. 

The makers and endorsers of this note waive demand 
notice, protest, homestead and all other exemptions, with 
an attorney’s fee of 10 per cent, minimum $10.00 in case 
l)ayment shall not he made at maturity. 

ADAM McCANDLISH. 

No. —. Due-,-. Address: 1215 Harvard St. 


18 (Endorsed on back:) Adam McCandlish. Ter¬ 

minal Commercial & Savings Bank, by Sidney 
Thompson, Cashier.” 


To further maintain the issues on its part joined the 
jdaintitf offered and the same were received in evidence, 
an agreement dated the 19th day of January, 1924, between 
it and The Terminal Commercial and Savings Bank, a cor- 
])oration, and tlie guaranty thereon of the Directors of said 
Terminal Commercial and Savings Bank, which said agree¬ 
ment and guarantv were marked for identification as Plain- 
tiff's Exhibit No. 5 and are in words and figures as follows: 
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Plaintiff’s Exhibit No. 5. 

Memorandum of agreement by and between the Terminal 
Commercial and Savings Bank, a corporation, incorpo¬ 
rated under the laws of the State of Arizona and herein¬ 
after called the first party, and Commercial National 
Bank of Washington, a corporation incorporated under 
the National Banking Laws of the United States, here¬ 
inafter called the second party, entered Into in duplicate 
this 19th day of January, 1924. 

First. 

^‘The first party, in consideration of the obligations and 
covenants of the second party set out below, hereby sells, 
transfers, assigns and conveys to the second party all of its 
motes, ledger and other accounts, choses in action, bills re¬ 
ceivable, real estate (described at the foot of this agree¬ 
ment) and all other assets, real, personal and mixed, of 
every kind and character, wheresoever the same may 
19 be, with full power and authority in the second party 
to receive, sell, collect, convey or make other dispo¬ 
sition of the same upon such terms and conditions as to price 
and otherwise that the second party may deem best and fit, 
in the discharge of its duties in this agreement assumed. 

^^And the first party hereby further agrees, through its 
proper officers, to endorse, transfer and assign any and all 
of the said assets, and to execute by and through its ap¬ 
propriate and legal officers a good, sufficient and valid deed 
of conveyance to the real estate described below, and to 
make such other and further assurances as the second party 
may from time to time require of it. 

Second. 

‘^The second party, in consideration of the obligations 
of the first party, hereinbefore and hereinafter set forth, 
and of the sale and transfer of its assets set forth particu¬ 
larly in the first paragraph hereof, andi in further con¬ 
sideration of the general obligations and covenants, includ¬ 
ing the guarantee of the members of the Board of Directors 
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of the first ])arty to save the second party harmless from 
all loss or damaj:>-e by reason of the liabilities assumed bv 
the second party, which said covenants and g-uarantees are 
set forth in an instrument hereto attached and to be read 
as a ])art hereof, agrees and covenants to take, receive, 
collect, dispose of and administer said assets but with no 
liability on account thereof, except for wilful misconduct 
or bad faith on its part, and apply the proceeds deriv^ed 
therefrom to the extent to which they will be sufficient for 
that pur])ose, to the payment of the following obligations, 
in the order following to-wit: 

20 To the payment of all expenses, costs, 

charges by it incurred in the ])e7'formance of its said 
duties, and a reasonable fee to its counsel for services in 
this behalf, the payment to itself of an amount equal to five 
])er cent of the face value, as' per schedule attached, of the 
assets actuallv turned over to it. 

‘‘(/>) To the ])ayment to the Commercial National Bank 
c*f AVashington of six per cent interest on the amount of de- 
])osits and liabilities enumerated in Schedule 1 until the 
same shall have been paid in full out of the assets of the 
y)arty of tlie first part. The party of the first part shall re¬ 
ceive credit upon this interest charge for all earnings on 
the assets tui’ned over to the party of the second part un¬ 
der the provisions of this agreement. 

‘‘(c) To the payment in full of the amounts due deposi¬ 
tors of the first party. 

“(^/) To the payment and discharge of the other out¬ 
standing obligations of the first party as itemized and 
enumerated in a schedule attached to this agreement, as a 
part hereof, and marked “Schedule No. 1.’’ 

“(c) To pay the balance of said net proceeds, if any, 
ratably, to the first party’s stockholders of record on this 
date, or their proper assignees. 

“The second party further agrees and covenants to 
guarantee, and does hereby guarantee, the full payment of 
the amounts due the dey)ositors and the other indebtedness 
of the first party, set out and enumei*ated in the said Sched¬ 
ule No. 1. 


COM. NAT. BANK VS. ADAM MC CANDLISH. 


17 


Third. ! 

^^The first party further agrees to execute concurrently 
with this agreement a good and sufficient deed of con- 
21 veyance to the property descril)ed belbw, and to de¬ 
liver the same to the second party, and it further 
agrees that its obligations in this iiistrument set forth are 
legal, valid and binding, and in order to insure the same, it 
will cause to be held a special meeting of its stockholders as 
promptly as the said meeting can legally be! held, and fur¬ 
ther that the stockholders at said meeting will formally 
and legally ratify this agreement. 

‘‘The first party represents that this agreement has been 
formally submitted to fts Board of Directors at a meeting 
duly and properly held for that purpose aind has unani¬ 
mously approved the same and spread the agreement upon 
its minutes. I 

“The description of the real estate hereinbefore re¬ 
ferred to is as follows: Parts of Lots numbered Thirtv-six 
(36) and Thirty-seven (37) in Square numbered Two hun¬ 
dred and Eighty-eight (288), in the Pity of Washington, 
District of Columbia. 

“Given under our hands and seals this 19th day of Jan- 
uarv, 1924. ^ 

TERMINAL COMMERCIAL AND SAVINGS 
BANK, 

Bv CHAS. II. LOCKWOOD, 

Vice-Presideni. 

Attest: 

SIDNEY THOMPSON, 

Secretary. 

COMMERCIAL NATIONAL BANK OF 
WASHINGTON, 

By R. GOLDEN DONALDSON, 

President^' 

Attest: 

J. H. BADEN, : 

Cashier. 
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“In consideration of the duties, obligations and cove¬ 
nants assnmea and entered into bv the Commercial Na- 

•• 

tional Bank of Washington in one certain agreement made 
between it and the Teraiinal Commercial and Sav- 
22 ings Bank, of even date with these presents (which 
agreement we guarantee to be valid), and in further 
consideration of the sum of One Dollar to each of us in 
hand paid, receipt whereof is hereby acknowledged, we 
hereby jointly and severally agree to and by these presents 
do hereby guarantee jointly and sev’erally to indemnify and 
save harmless the Commercial National Bank of Washing¬ 
ton from anv loss of anv kind or character bv reason of the 
» » * 

obligations assumed bv it in its aforesaid agreement with 
the Terminal Commercial and Savings Bank of even date 
herewith. 

‘‘Given under our hands and seals the 19th day of Jan- 


uarv, 1924. 

ANTHONY A. GULLT. [seal.] 

M. E. DP:NT. [seal.] 

S. B. HcSHENY. [seal.] 

JOHN BROSNAN, Jn. [seal.] 

D. W. JACOBS. [seal.] 

J. SLATS DAVIDSON. [se.^l.] 
JOHN F. COSTELLO. [seal.] 

CHAS. H. LOCKWOOD, [seal.] 

J. B. LATLMER. [seal.] 

A. DENEKAS. [seal.] 

SIDNEY THOMPSON. [seal.] 


Witness to all signatures: 

E. F. ROREBECK. 

''Schedule 1, Beferred fo in Attached Agreement Betiveen 
Commercial National Bank of Waf^hington and Terminal 
Commercial and Savings Bank. 


“Bankers Supply Company. $361.96 

The Evening Star Newspaper Co. 8.45 

23 Hay Rubber Stamp Co. .70 

Frank H. Hile. 12.00 

Burroughs Adding [Machine Company. 1.50 

Acme Locksmith Co. 1.25 









19 


COM. NAT. BANK VS. ADAM MC CANDLISH. 


Kalamazoo Loose Leaf Binder Co.. 162.26 

J. B. Latimer Co., Ine. i . 426.24 

Typewriter & Office Supply Company.. 6.50 

Washington Chamber of Commerce.. 3.33 

R. H. Rollins, Municipal Court, D. C.. 4 00 

Western Union Telegraph Company.. 3.75 


R. G. Dun & Company (amount undetermined) 


Bankers Supply Company 


$991.94 
115.59 


Total .j.$1,107.53 

TERMINAL CO:\rMERCIAL ^ SAVINGS 
BANK, 

Bv SIDNEY THOMPSON, 

CasJtier/^ 

j 

i 

To further maintain the issues on its part joined, plain¬ 
tiff offered as a witness, A. E. Hack, who testified that he 
had been employed by the plaintiff as a bookkee])er for 
nine years; that there is due at the present time to the 
plaintiff from the Terminal Commercial and Savings Bank, 
according to the account between the two banks, as shown 
on the books of the plaintiff, the sum of $30,253.55, which 
the plaintiff paid out more than it received.: 

Thereupon, to further maintain the issues on its part 
joined, the plaintiff offered as a witness, J. :H. Baden, who 
testified that he was vice-president ^and cashier of 
24 the plaintiff, and that the account between the plain¬ 
tiff and the Terminal Commercial and Savings Bank 
appearing on the books of the plaintiff was based upon 
the agreement of January 19, 1924. ; 

Thereupon the plaintiff rested. 

Thereupon the defendant to maintain the issues upon 
his part joined offered as a witness Charles H. Lockwood, 
who testified on direct examination that he was Vice-Presi¬ 
dent of the Terminal Commercial and Savings Bank. That 
there was no consideration given the defendant for the 
notes here sued upon. That he, witness,j asked the de¬ 
fendant to sign these notes. Witness, Mr, Latimer, ^Ir. 
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A. A. Gnili and 'Sir. Donokas wero requested by the plain¬ 
tiff after the delivery of the ai>-reement and the assets 
under it to appear at the plaintiff's bank for the purpose 
of £>'etting- from them instructions what to do about the 
notes received by plaintiff under the agreement; these men 
were dir(‘ctors and one of them Vice President of Tlie 
Terminal ('ommercial and Savings Bank; they talked to 
Vr. Baden, ]\Ir. Slaughter and ^Ir. Johnson. 

On cross examination the witness Lockwood testified 
that he remembered a meeting that took place in the build¬ 
ing next to the Terminal Bank the night the agreement 
dated January 19, 19*24 was signed. That he remembered 
that there were present at that meeting the officers of the 
plaintiff and the officers of the Terminal Commercial and 
Savings Bank. That at that meeting, all of the assets of 

the Terminal Bank were examined bv the officers of the 

* 

('ommercial Bank. That he knew that the notes here in 
suit were among the notes in the Terminal Savings Bank. 

That he remembered that the general question was 
2b asked in regard to lots of the notes in the Terminal 

Savings Bank, whether it was a good note and if 
there was any defense to it. That he heard the statement 

made bv .Mr. Latimer one of the directors of the Terminal 

* 

Savings Bank, in reply to such question that there was 
only one note in the bank that was an accommodation note 
and that was the accommodation note of one Lepley; that 
lie knew there was another series of accommodation notes, 
and on being asked why he didn't speak of them, he an¬ 
swered that he may not have thought of them; that he 
knew that the willingness of the plaintiff to make the agree¬ 
ment of January 19, 1924 and guarantee payment of the 
deposits of the Terminal Commercial and Savings Bank 
was dependent upon the assets of the Terminal Bank and 
that lie said nothing, although he knew that the notes here 
in suit were accommodation notes; that he does not re¬ 
member this question asked whether there were other ac¬ 
commodation notes. That his duties as Vice-President of 
the Bank re(pured him to look after the business for the 
bank; that he was in the Terminal Savings Bank maybe 
once a dav and mavbe once in two or three davs. That 
he had known defendant personally for twenty-five years 
but did not know why defendant gave these notes to the 
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Terminal Bank and did not romemher whatj the money was 
used for, and does not remember for what purpose the 
notes were given the Terminal Bank, and ,that defendant 
received nothing for the notes. That defendant was not 
promised anything for the notes and did nbt ask for any¬ 
thing hut witness cannot say whether the notes passed to 
defendant’s credit but witness knows that defendant did 
not receive anything for the notes. That even if the ledger 
of the Terminal Bank showed that he got $4,800.00 that 
would not alter his testimony in this respect. 

Question. ^^Now, I will ask you. Doctor, how you 
26 know ^Ir. McCandlish received nothing for these 
notes”? Answer. ‘ AVell, we didn’t make any agree¬ 
ment to give him anything.” 

Question. ^^You mean that you as Vice-President made 
no agreement to give him anything?” Answer. ^‘Yes, 
sir. ’ ’ 

Question. ^‘Of course, you could not say whether any 
other officer made an agreement to give him something?” 
Answer. ^^Yo.” 


That he does not remember whether the idea of the bank 
was to discount the notes with same other bank or in¬ 
dividual and use the money. That he does not remember 
whether the Bank Examiner was criticizing the Terminal 
Bank at that time but that he did not bring anv notes into 
the Bank to deceive the Bank Examiner^ That it im¬ 
pressed him as being a very curious thing to bring a series 
of notes aggregating $6,000 into the Bank and leave tliem 
with the bank and the maker receive nothing for them. 
That he does not remember whether or not he incpiired 
the reason whv that unusual thing was done and lie does 
not remember wluit he told defendant. WitiK'ss merely 
asked defendant to give him (witness) the notes and he did 
so and witness gave him nothing for them. 


On re-direct examination the witness testified that on 
the night of Januarv 19, 1924 when lie stood bv and 

27 heard Mr. Latimer sav that there was onlv one note, 

\ 

he was not in a position to recall whether or not 
^here was more than one note given without consideration. 
That he was not in the room when defendant's notes were 
called out. That there wore other notes in the Terminal 
Bank besides the notes of Lepley and the notes of Mc- 
Candlish that were without consideration and that he had 
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ohtained notes for the hank witliont consideration outside 
of the ones lie had o])tained from defendant. 


To fnrtlier maintain tlie issiu's on Ids ])art joined d(‘- 
fendant otfei'ed as a witness Sidney Thompson, wlio testi¬ 
fied on Ids direct examination tliat he was (kishier of 
the Terminal ('Commercial and Savim^s Bank and was act- 
ini^’ in that ca])acity on Jannary 19, 1924 at the time the 
ao*reement was entered into between that hank and th(‘ 
plaintiff: that he was appointed a member of the liqnidat 
ini»' committee of the Terminal Commercial and Savini>-s 
Bank, and was elected secretary of tliat committee; that 
on Jannary 20, 1924, he went aronnd to th(‘ plaintiff hank 
and tried his best to help them ^-et straig*htened on some 
of the affairs of the Tei’minal Bank and remained there 
until Jnne 1, 1924; that his compensation during* that 
period was charged to the Terminal Bank; that about a 
week after Jannary 19, 1924, he, at the request of ^Ir. 
Slaughter, Vice-President of plaintiff, endorsed the notes, 
including the notes in suit, that were turned over bv the 
Terminal Commercial and Savings Bank to the plaintiff 
under this agreement of January 19, 1924. 


To further maintain the issu(‘s on liis ])art joined de¬ 
fendant testified in his own ludialf that he had never re¬ 
ceived any consideration for these notes. That his busi¬ 
ness was sewer contracting and tliat In* had Ihh'ii in 
28 that business for about five years and that before* 
that time he worked for his father as foreman and 
that his ex])ei*ience has been limited to sewer contracting 
and excavations. That he had n(*ver had any experience 
in banking, and does not know what a restrictive indorse¬ 
ment is nor what an indorsemient without r(‘course is. 
That he signed these notes for Dr. Lockwood whom he had 

known for thirtv vears or more because Dr. Lockwood 

• * 

wanted tliem sigmed. Doctor Lockwood was connected 
with the Terminal Comm(*rcial Bank and defendant sig*iK*<l 
the notes because he wanted them sigimd, and that Lock- 
wood so far as he knew was acting at the time in the 
capacity of Vice-President of that Bank. That Ik* thought 
he was Vice-President, Init don't know for sure. That so 
far as he knew Dr. Lockwood was at that time Vice-Presi- 
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(lent of the Terminal Commercial and Savings Bank and 
he, the defendant, was a depositor at that bank. 

On cross examination defendant testified that he has been 
in business about five years, and that about thirty years 
ago he was in the building business for three years. That 
he has given a great many promissory notes. , That he made 
the notes in suit at the request of Dr. Lockwood who did not 
tell him for what purpose he intended to use these notes 
but that he, defendant, gave them to Lockwood as Vice- 
President of the Terminal Bank. That he signed these 
notes at different places, some at his house and some on the 
works where he was engaged and that he received no credit 
on his account at the Terminal Bank upon: the giving of 
the $4,000.00 note. That he does not know whether $4,000 
passed to his credit on December 31, 1923 on his note for 
$4,000 given on December 28th. That he does not know 
whether any one of the notes in suit was given in renewal 
of a prior note. 


29 


Thereupon the defendant rested. 


Thereupon the [)laintiff, in rebuttal, offer,ed, by witness 
Thompson, evidence that an entry on the note register of 
the Terminal Bank as follows: ‘^Discount $60, net proceeds 
$4,000, discounted 12/21/23 date month 12 day 28th time 
blank months .90 days maker Adam AlcCandlish 1215 Har¬ 
vard Street, City” means that defendant got,$4,000 accord¬ 
ing to the enti'y, butwitnessThom])sonwasnot present when 
the record was made; that another entry indicates defend¬ 
ant’s note foi* $824, dated December IS, 1923, and marked 
for identification as plaintiff’s exhibit Xo. 2, was renewal of 
a ])rior note, which, in turn, was a renewal of another prior 
note for $800, dated June 19, 1923, and that the proceeds of 
said note dated June 19, 1923, passed to the credit of de¬ 
fendant upon the books of the Terminal Commercial and 
Savings Bank on June 22, 1923; and on cross examination 
the witness Thompson testified in effect that the pages con¬ 
taining these entries were made on loose leaves, the writing 
was in typewriting and he did not know who wrote them; 
that he did not post them; that he was not at the bank when 
the entry of the $4,000 note was made, was sick in hospital 
and has no personal knowledge about the transaction, and is 
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oiilv testifviiiff as to what the record indicates, and the same 
is true of the other transaction, and he would not s\vear de¬ 
fendant got the money; that he could not say the records, 
whicli sliow onlv the figures without anv mark to indicate 
dollars, represented tiie proceeds of a discounted note. 

Thereupon, the defendant further testified in his own be- 
lialf that Dr. Lockwood told him he would never be called 
upon to pay the notes in suit; that Dr. Lockwood did 
;>() not tell him what he was going to do with them, he 
said he wanted them for the bank; that he, defendant, 
did not know the bank was in bad financial shape; that he 
received no part of the proceeds of said notes; that there 
was no secret agreement whereby he was to receive any 
benefit from the money or any advantage from the bank 
or good-will of the officials. That he was never called on by 
the Terminal Bank to pay any interest on said notes; that 
on December 28, 1923, he called at the Terminal Bank and 
told Dr. Lockwood he wanted to square up everything he 
had there and he did square it up; that he had a balance to 
his credit which he afterwards got from the plaintitf; as 
he withdrew his balance from plaintiffi, plaintiff made no 
reference to any money due the Terminal Bank. The pay¬ 
ment of December 28, which was by check for $3,045.00 which 
check was marked cancelled and paid and was admitted in 
evidence, paid all the notes he had gotten any money on; the 
money that he withdrew from the plaintiff bank was not the 
})roceeds of the $4,000 note; that when he signed the notes 
at Dr. Lockwood’s request he was told by Dr. Lockwood he 
would never be called on to pay them, he said he wanted 
them for the bank, and he, defendant, did not know the 
bank was in bad financial shape, didn’t give the bank a 
thought, there was no secret agreement about the notes, just 
“done it for Lockwood;” that he never received anything 
directlv or indirectlv for the notes. The defendant was not 
present or represented at the meeting of January 19, 1924, 
when the agreement between the plaintiff and The Terminal 
Bank was entered into and the notes inquired about. 

Thereupon ])oth plaintiff and defendant rested. 
The foregoing is the substance of all of the evi¬ 
dence in the case. 
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Thereupon, the court, on the 23rd day of December, 1923, 
entered the following special findings of fact, to each of 
which said findings counsel for plaintiff then and there ex¬ 
cepted on the ground that the evidence in the case was in¬ 
sufficient in law to justify such finding: 

Findings of Fact hy the CouH, 

‘ ‘ The case having been tried by the Court without the in¬ 
tervention of a jury pursuant to a stipulation in writing 
signed by the attorneys of record for the respective parties 
and filed with the clerk of the Court, the Court finds as 
matters of fact upon all of the evidence in the case: 

‘^1. That the notes here sued upon were made, endorsed 
and delivered by the defendant, McCandlish, without con¬ 
sideration to one Lockwood, for his accommodation, being 
known to McCandlish both personally and as an offi- 
32 cer of the Terminal Bank. 

^^2. That the plaintiff Bank, present holder of said 
notes, is not a holder thereof for value. 

^‘3. That the plaintiff Bank, as liquidating agent for the 
liquidating Terminal Bank, received the notes in suit along 
with other assets for purposes of liquidation. 

‘‘Therefore, the Court directs that the above special find¬ 
ing be entered in favor of the defendant. 

“December 23, 1926. 

(Sgd.) WILLIAM HITZ, 

Justice. 

“To each of the above findings of fact the plaintiff by its 
attorneys was duly allowed its exception in open court, 
which exception was noted on the ground th^t the evidence 
in the case was insufficient in law to justify such finding, 
and cost bond on appeal is fixed at $100.00, or: in lieu thereof 
the usual deposit of $50.00 cash. 

(Sgd.) W. H., Justice.^^ 

Each of the foregoing exceptions was duly taken by the 
plaintitf at the time it purports to have been taken in the 
foregoing statement of the proceedings of the trial of this 

3-4574a 
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case and each of the exce])tioiis was duly noted by the court 
upon its minutes at the time it was taken and the plaintiff 
prays the court to sign this, its bill of exceptions, in order 
that the same may be made matter of record, which is ac¬ 
cordingly done this 17 day of Feby., 1927, nunc pro tunc. 

WILLIAM HITZ, 

Justice. 


33 Approved: 

DONALDSON & JOHNSON, 

WM. H. HOLLOWAY, 

VERNON E. WEST, 

Attorneijs for Plaintiff. 

W. A. LEE, 

Aitoryiey)^ for Defendant. 

34 [Endorsed:] Law. No. 70098. The Commercial 
National Bank of Washington vs. Adam McCandlish. 

Bill of exceptions. Donaldson & Johnson, Commercial Na¬ 
tional Bank Building, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4574. Commercial National Bank of Washington, a 
corporation, appellant, vs. Adam ^McCandlish. Court of 
Appeals, District of Columbia. Filed Mar. 9,1927. Henry 
W. Hodges, clerk. 
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